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Denver C. Snuffer, Jr. (#3032) denversnuffer@gmail.com  
Steven R. Paul (#7423) spaul@nsdplaw.com  
Daniel B. Garriott (#9444) dbgarriott@msn.com  
Joshua D. Egan (15593) Joshua.d.egan@gmail.com  
NELSON, SNUFFER, DAHLE & POULSEN 
10885 South State Street 
Sandy, Utah 84070 
Telephone: (801) 576-1400 
Facsimile: (801) 576-1960 
Attorneys for RAPower-3, LLC, International Automated Systems, Inc.,  
LTB1, Neldon Johnson, and R. Gregory Shepard 
 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF UTAH, CENTRAL DIVISION 

 
 
UNITED STATES OF AMERICA, 
 
  Plaintiff, 
 
 vs. 
 
RAPOWER-3, LLC, INTERNATIONAL 
AUTOMATED SYSTEMS, INC., LTB1, 
LLC, R. GREGORY SHEPARD, and 
NELDON JOHNSON,  
 
  Defendants. 
 

  
 
            Civil No. 2:15-cv-00828-DN-EJF 
         

RULE 26(c) MOTION FOR 
PROTECTIVE ORDER 

 
  Judge David Nuffer 
 
                           

 
 

I. Relief Sought and Grounds for the Motion  

Pursuant to Rule 26(c) of the Federal Rules of Civil Procedure, Defendants hereby 

request that a protective order be entered in this matter to prevent the unredacted disclosure of 

client billings of the law firm Nelson, Snuffer, Dahle & Poulsen, P.C., to the Receiver, Wayne 

Klein. Wayne Klein is not an attorney and does not have any duty to protect a client’s privilege.  

If the billings have any relevance for the Receiver, Defendants request that the billings be 

redacted to the extent that the billings contain privileged information regarding legal advice 
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given to the clients within the scope of the Firm’s representation of the Defendants in this and 

other matters.  

II. Argument 

A Protective Order is Appropriate Because the Firm cannot comply with the 
Receiver’s request without violating the attorney-client privilege.  

 

The attorney-client privilege is a right that belongs to the client and may be waived by the 

client himself or by an attorney acting with his authorization on his behalf.1 The 10th Circuit 

recognizes that unredacted billing records often contain information protected by the attorney-

client privilege.2 In this case, these are the very records which the Receiver has requested.  

On January 30, 2019, the Receiver sent the following request to the firm: 

“I am hereby requesting copies of all Nelson Snuffer invoices that show the 
work that was performed leading to these payments from IAS and RaPower. 
In other words, please send me copies of all invoices showing work that was 
performed by your firm and paid for by IAS or RaPower.”  
 

These invoices contain information subject to the attorney-client privilege. The Firm’s billings 

contain detailed descriptions of questions researched, case law and statutes researched, advice 

given, summaries of meetings and communications between attorneys and clients, and other 

notes related to the Firm’s work product. A wholesale production without the benefit of 

redaction would violate the attorney-client privilege by disclosing information that squarely falls 
                                                 
1 Sorenson v. Riffo, No. 2:06-CV-749 TS, 2008 U.S. Dist. LEXIS 46642, at *13 (D. Utah June 
16, 2008) ( 
2 Team Sys. Int'l, LLC v. Haozous, 706 F. App'x 463, 466 (10th Cir. 2017) (unpublished 
decision) (citing United States v. Anderson (In re Grand Jury Subpoenas), 906 F.2d 1485, 1492-
93 (10th Cir. 1990) (holding that fee contracts could reveal attorney-client privilege and noting 
that in camera review of any of possibly privileged documents would be appropriate); Chaudhry 
v. Gallerizzo, 174 F.3d 394, 403 (4th Cir. 1999) (holding billing records constituted attorney-
client and work-product privileged communications because they revealed legal research, 
including the identity of the federal statutes researched, which would divulge confidential 
information regarding legal advice)). 

Case 2:15-cv-00828-DN-EJF   Document 562   Filed 02/01/19   Page 2 of 5

https://advance.lexis.com/api/document/collection/cases/id/4SSP-09V0-TXFS-02RR-00000-00?page=13&reporter=1293&cite=2008%20U.S.%20Dist.%20LEXIS%2046642&context=1000516
https://advance.lexis.com/search/?pdmfid=1000516&crid=53993ee9-b791-42c2-b2e5-3b437b09220a&pdsearchterms=706+F.+App%27x+463%2C+466&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdpsf=jur%3A1%3A18&pdquerytemplateid=&ecomp=by2Lk&earg=pdpsf&prid=4fcdb1d8-1a5b-4215-9235-8fd84b69c494
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=1c7ad797-a00b-491f-9f03-e6ed612a687b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-48F0-003B-51CY-00000-00&pdpinpoint=PAGE_1492_1102&pdcontentcomponentid=6394&pddoctitle=United+States+v.+Anderson+(In+re+Grand+Jury+Subpoenas)%2C+906+F.2d+1485%2C+1492-93+(10th+Cir.+1990)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=v311k&prid=53993ee9-b791-42c2-b2e5-3b437b09220a
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=e69d58dd-ea95-4788-9d88-2a295e334017&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3W64-3290-0038-X32G-00000-00&pdpinpoint=PAGE_403_1107&pdcontentcomponentid=6388&pddoctitle=Chaudhry+v.+Gallerizzo%2C+174+F.3d+394%2C+403+(4th+Cir.+1999)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=v311k&prid=d4767081-5ff5-47c4-ac26-404f9e8cae9a
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=e69d58dd-ea95-4788-9d88-2a295e334017&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3W64-3290-0038-X32G-00000-00&pdpinpoint=PAGE_403_1107&pdcontentcomponentid=6388&pddoctitle=Chaudhry+v.+Gallerizzo%2C+174+F.3d+394%2C+403+(4th+Cir.+1999)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=v311k&prid=d4767081-5ff5-47c4-ac26-404f9e8cae9a


   
 

3 
 

within the protections afforded by the attorney-client privilege.3 And the firm is not aware of any 

waiver of any kind of this privilege relating to the Firm’s billings.  It is therefore protected.  

 Additionally, safeguarding this privilege is at its zenith where an appeal of the issues 

researched, discussed, and advised upon is currently pending with the 10th Circuit (and before 

appellee’s brief is due.)   Given that the terms of the Corrected Receivership Order allow the 

communication and consultation between the Receiver (who has requested the information) and 

counsel for the United States, the disclosure of information to the Receiver is tantamount to 

disclosure to the opposing party in the currently pending appeal.4  Assuming the Receiver has a 

good reason to seek these confidential materials, he should disclose that reason to justify his 

request.  The Court should weigh that justification to see if it has merit before considering 

whether to address the request.  Even if the Court chooses to address the request, consideration 

should be deferred until after the 10th Circuit Court has ruled on the pending appeal.  If the 

decision of this Court is reversed, the Receiver’s request is moot and can be denied.  If the 

decision is upheld, the conflict will have been resolved. 

 Finally, the Firm obtained advice from the Office of Professional Conduct of the Utah 

State Bar (“OPC”). OPC cautioned us against voluntarily making the disclosure sought, and 

informed the Firm to seek a protective order.  In the event a protective order is denied, we were 

advised to seek further advice from OPC again to guide us in the even such information is 

ordered to be produced by the Court. We want to avoid unethical behavior and believe Rules of 

Professional Conduct govern what we can disclose when the client opposes the disclosure. 

                                                 
3 Chaudhry, 174 F.3d at 403 (holding since “legal bills revealed the identity of the federal 
statutes researched… the records would divulge confidential information regarding legal advice, 
they constitute privileged communications and, as such, should not be disclosed.”). 
4 See ECF Doc. 491, ¶¶ 7, 59, 60, 70. 
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III. Conclusion  

For the reasons stated above, Defendants request that a protective order enter which denies 

the Receiver unredacted billings he has requested in January 30, 2019 letter to the Firm. If such 

production is ordered, Defendants request they be permitted to confer with the Office of 

Professional Conduct, and in any event before releasing the material the Court conduct a review 

of the materials first in camera to protect against the disclosure of privilege information to third 

parties, including the opposing party in a currently pending 10th Circuit Court appeal.  

 
DATED this 1st  day of February, 2019. 

     NELSON SNUFFER DAHLE & POULSEN 

 

       /s/  Denver C. Snuffer, Jr.    
     Denver C. Snuffer, Jr. 

Steven R. Paul 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that a true and correct copy of the foregoing RULE 26(c) MOTION FOR 
PROTECTIVE ORDER was sent to the following and in the manner described below.  
 
 
Erin Healy Gallagher 
Erin R. Hines 
US Dept. of Justice 
P.O. Box 7238 
Ben Franklin Station 
Washington, DC   20044 
Attorneys for USA 

Sent via: 
_____ Mail 
_____ Hand Delivery 
_____ Email: erin.healygallagher@usdoj.gov  
 erin.r.hines@usdoj.gov   
    X    Electronic Service via Utah Court's e-
filing program

Wayne Klein, Receiver 
P.O. Box 1836 
Salt Lake City, Utah   84110 
 

Sent via: 
_____ Mail 
_____ Hand Delivery 
_____ Email: wklein@kleinutah.com  
    X    Electronic Service via Utah Court's e-
filing program 

 
Jonathan O. Hafen 
Joseph M.R. Covey 
PARR BROWN GEE & LOVELESS 
101 South 200 East, Suite 700 
Salt Lake City, Utah   84111 
Attorneys for Receiver 
 
 
Neldon P. Johnson 
International Automated Systems, Inc. 
RaPower-3, LLC 
LTB1, LLC 
2730 West 4000 South 
Oasis, Utah   84624 
 
R. Gregory Shepard 
858 W. Clover Meadow Dr. 
Murray, Utah   84123 

 
Sent via: 
_____ Mail 
_____ Hand Delivery 
_____ Email: jhafen@parrbrown.com  
 jcovey@parrbrown.com  
    X    Electronic Service via Utah Court's e-
filing program 
 
Sent via:   
    X    Email:  glendaejohnson@hotmail.com  
    X    Mail 
 
 
 
 
Sent via:   
    X    Email:  greg@rapower3.com  
    X    Mail 
 
 
 /s/ Steven R. Paul     
Attorneys for Defendants 
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