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K~RTON j MCCQQ\.JK~ E 

.l ;:mumy I 0, 20 L4 

Via Cerli[ied Mail 

Re; Use of f(irton McCon!rie Memomndum Dated October 311 2012 

Mt·. Jcihnsmi <l.ld l\-1 i'. Shepherd, 

We are writing in response to Mr. Shepherd's request ror a ktter of' ciHd(\caUon 
(;Utlccrnin g tfte M,cmomnclltm d<\te.cl Ot,;tober 3 1, 20 12, n·om our liml (u SO LC'O I, LLC (the 
"Mc:(llOranclum"), c\ c1py of which Is attached hereto for yout reference. 

Fi~sl, as ioc;lkated by iL'l nahie, the Metnor:\ndum ls not an opi11ion letter, i.t is i1Jerely a 
i11eii1orandum. While under ce.1'lafl1 circumstances taxpay¢~:s can rely upon fin opinion letter to 
avoid the impos ition orcertain federal tax pena:lti 13s, rhe M.en1 orandttm 1s not in tended lu e~.nd 
does not pruvtde any sucl1 protection as it is nierely a rilcmo!·anclum r<"Hher than an opinion letter. 
To constit ute an opinion lett I' for tax purpose-S, the document must address the specifics ol' Hn 
ac..:tual tHmsacLill\1, ¥Vhich the Memtm1nc!Um does r1o( do as it rncreLy dis cuss~s the ability lo 

qualify -i'ol' an ent!l'gy tax credi 1 in genera I tetms, Hence the sta(emenl on pflge 12 of the 
Memol'andum, ihat «llJho analys is set tonlr In thi s mennmmc!Ltlil \V£\s not intended oe '.Witletllo 
be used, and it cannot be used, by any tax payer for lh.e purpose ofnvoldi11g United States federal 
tax penal(te.s Lh<\l may be imposed on the taxpayer." 

Second, as r>ta ted on page 2 of the. Memoi·cmdum, the analysi~ •V i thin the MetnoT"ahdum 
only ap1)1tcs: l f, among otl1er J'actol ·s~ the purchasers arc ~ ~ taxed as subclmptet C t Ol'poraUorts for 
fGdcrHI1ncome tax pmpoS'Gs." Tht: Mc.moranGitU\1' s- analysis of when energy tax c1'edits mny be 
avai lable does not rrpp/)1 to any other type o( tnxp<t)'er, inclllding Individuals, trus ts, ph1rli1crships, 
limited liability comp~nles taxed as partnerships or corporat ions taxed as subchapter S 
corporations, The req~tircm.onts relating to anp li cnt\on of certain issues addre-S'ivd1n the 
M eh1otMdun1. t;Wc eli J'tet'e.rtt tor st1ch non-C corpOt'a tion types of raxr>ayers, and the 0-bi I ity -of stt¢b 
t1on-C corpotat.iQh taxpflycrs to quali fy l"l)t an energy tax Credit dcpen<;ls Upon qertain additional 
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issues thnt arc not addressed at all in the Mcm(Jrandum. Therefore, for vurions reasons, the 
conclusions of the Memorandum's analysis, \Vhile a<.:ctmttc W:l tlwy relate lo U1xpayers who arc 
taxed as C corporations, have little, if any, relevance to taxpayers who arc not taxed as C 
eorpomtions, 

Third, the analysis within the lvlcmorandum only applies i r, among other factors, Lhe :mlm 
lunscs urc purchasud on the terms and conditions set forth in the "Trans<tctlon Doc.utnents'' 
referenced on page 3 of the fvkmorandum and nttachud as exhibits thereto. Any sale of solar 
l~:nscs upon terms and conditi~ms !hal vary at all frclin those of the Transaction Documents could 
mise additional issue~; und/m alt1~r the Memorandum's analysis, even us it relates to taxpayers 
ta;'\ed Hs C coi'j)Ol'Htit)IJ:-;, Th~:.relbn:., the conulusluns of the Menwmndwn 's analysis may have 
little, if any, relevance to taxpayers who purchase solar lenses on terms and conclltlolls thar are at 
(lll different fwm the terms and conditions of the Trnnsnction Documcnts. 

Bas<:.'d upon the forc~going, demand is made that XSun Energy LLC, SOLCO l, LLC, 
RaPower-J, LLC, <tnd uny and ~\H nllilimes, n.gcntfi and representatives of any of thu forrgoing 
companies immediately Ci)usc and desist from: 

(l) referring to th<:: M•~mortt!ldum as an opinion letter, whether Mally, in writing, in 
electronic communications, upon websitcs or otherwise; 

(2) representing to any person, including but not limited to potclltial purchasers of 
solar knscs, that they cfln rely upon the Memorandum ~~sa ddf:msc ag~:tinst the 
imposition {Jfany lbdcraltax p<.~naltic~; 

(3) repre~cnting to uny person, Including but not limirc.~d to potential pun:hasers of 
solar lenses, that the analysis within the: Memorandum applies to any person other 
than a wxpayot' who is taxed as a C Cot'!)(Jmtion fbr federal income tttx purposes: 
and 

(4) representing to any person, including but not limited to potential purchasers or 
sol HI' lenses, thflt the analysis within the Memorandum appfies to any person that 
ptuchases solar lenses upon tc~rms and conditions that vary at all from the terms 
und conditions.set t(1rth in !he 'Tnm~morion Docum~nts, -

Please be n.chi\sed that we arc providing a copy ofthis letter to Spccinl Agent Michael 
Luwson with the Intcmal Revenue Service's Criminal Investigation Divi~lon, Md attthol'izing 
him to provide copies of this letter to anyone he deems appl'oprlatc, including MY tt~Xpaycrs who 
claim an abillty to rely upon the Memorandum us if it wert) ttn opinion letter, 

Very truly yours, 

KenncLh W, Birrell 
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KIRTON I MCCQNKI 

MEMORANDUM 

DATE: October 31, 20 l2 

TO: SOLCO l, LLC 
Attn; Neldon Johnson 

FROM: Kenneth W. Birrell 

SUBJECT: Tax Issues Relating to Purchase of Solar Lenses 

INTRODUCTION 

This memorandum is in response to your request for our annlysls of certain tax 
consequences tor the buyers (the ''Buyet's") of solar lenses from SOLCO, J, LLC (the "Seller'') 
based on factual circumstances thi1t arc substantially similar in all matetial respects to the Facts 
{as such term is defined below), Please 1mte that the analysis in this memorandum is based upon 
the existing pmvisions of the h1temal Revenue Code of 19R6, as amended (the "Code") and 
regulations thereunder (including tlnal, temporary and proposed} and upon current Tnternal 
Revcnw:l Service ("Service'') published rulings and existing court decisions, any of which could 
be changed <It any time, Any such changes may be retroactive and could significantly modify the 
analysis set for'th hefein, Sin1ilarly, any change in the Facts or the assumptions stated below, 
upon which our analysis is based, could modify our conclusions 

EXECUtlY~SU!Vfl\lARY 

The solar lenses that Buyers purchase from Seller (the will qualify as 
"energy property" that 1s eligible for the energy tax credit under Code Section For purposes 
of cAlculating the energy credit, tho basis of each Solar Lens will be Three Thousand Five 
Hundred Dollars ($3,500) and the energy pcrccnt<~ge will be thirty percent (30%) so long as the 
(;Onergy credit is claimed prior to Jrmuary 1, 2(H7 (and will he ten percent (10%) if claimed after 
that date). Buyers wilt be able to claim the energy credit in the year U1at the Solt1r Lenses ilt'e 
placed into service. The Solar Lenses will be eligible foi' depreciation under Code Section 168(a) 
as 5-year propetiy. 

FACTUAL BACKGROUND 

The Solar Lenses will be purchased by Buyers that are (i) corporations or limited liability 
companies ot'ganized in the United States, (ii) neither tax-exempt nor governmental entities and 
(iii) taxed as subchapter(; corporations for fedctal income tnx purposes. The Solur LenstJs will 

A'I"I'O H f\ h YS t\'1'. 1,1\ W l.l(l. 't.lo•l. M.tC~M.il; Bu. llditig .. SO.f.nl•t ~.~.ll .. tl.·llla·m.vli:,&.olt t~~c. C·i.lY.Uf ~ll I l '""! kt•1d:r1>.,om 1~01) tr.glr C;rl•,l ru~mr tiO tn>i Scn>lll in~tplc, Sail l nk~ Cll~ Ol MIll 
l"inc<rur;.l Rn;•rie>> l'ar~, :il~V/•:>1 RnO liMit St~i(~ ?.04, O<rm, IJl U4l151 
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be purchased plU'SllUDt to a Solar Lenses Purchase Agreement that is sttbstnntially similar to the 
agreement set forth in _ExhibH A hereto (!he "Purchase Agreement"). The Solar Lenses were 
manuli:iCturcd by Intcmational Automnted Systems or one of its afl1liatcs and consist of thin-lilm 
solar !cnsc:; that focus the sun's energy, which energy is collected nnd transmitted to produce 
heated steam for power generation and ot11er mes. The Treasury Department has made a gram 
under Section l60J of the American Recovery & Reinvestment Act of 2009 with respeet to the 
same model of solar lenses ss the Solar Lenses and related equipment, which grant required n 
finding by tlw Treasury Department that such solar lenses and reln!ccl equipment constituted 
property dcsct·ibcd in Code Section 48(a)(3)(A)(1) or (li). 

According to the Purchase Agreement, the purchase pdcc (''Purchase Price.") for each 
Sqlar Lens shall be Three Thousand Fi vc Hundred Dol!ai·s ($3,500). Ihtyer shall puy thirty 
percent (30%) of the PurchMe Price upon ext;cution of the Puf'chase Agreement und provide 
Sellet with a Promissory Note that is substantially similar to the promissory note set forth in 
Exhibit B hereto (the "Pr(Jmissory Note") for the remaining balanct~ of the Purchase Price. The 
Promissory Note JJrovidcs for payment of the remaining balance of the Purchase Prkc ln 
substantially equal annual :installment payments over a period of thirty (30) years (the 
"Ill~tn.Umcn! PilJ:1l1cnts") with interest at a rate equal to the long·term applicable federal rate 
determined in accordance with Code Section 1274 as such rate is in effect f()r the month in which 
the Solar Lcnse:; are acquired. 

All of the Solar Lenses will be new at the time of their purchase by the Buyer. No person 
will have put the Solar Lcn;:;cs to any type of usc prior to the Buyer's putchasc of the Solar 
Lenses. No person will have claimed any cn::clits nnder Code Section 45 or 48 or received a 
Section 1603 grant with respect to the Solar Lense~ prior to. the Buyer's purchase of the Solar 
L<mscs. All of the Solar Lenses will be installed at projects loc<ltcd within the United States, 

The Buyer will cntcl' into an Operation and Maintenance Agreement that is substantially 
similar to the agreement attached hereto as Illihibit C (the "O&M Agreement'') with LTB, LLC. 
a Nevada limited liability company (the "QpenHor") ~o over4ee the operation and maintenance of 
the Solar Lenses. The Operator is. a tor-profit commercial enterprise that is not related to either 
Buyer or Seller through common ()\Vncrship. Tbe Operator will also lease from Selle!' or m1 

<tffiliate of Seller the lowers in whicl1 the Solar Lenses wlll be installed, receivers to collect the 
energy fi·om tl1e Solar Lenses and certain other equipment relating thereto. Operator shall be 
responsible tor performing the services described in the O&M Agreement, including the 
collection of all income generated from the oporntion of the Solar Lenses, indtJding MY tevenue 
generate<.! from the 11se or sale of thermal energy or electric power generated using the Solar 
Lenses (the ''9ross Revenue''). As compensation for its services, the Operator shall be entitled 
to retain .an amount cqLu\1 to the Gross Revenue minus an annual rental payment as set forth in 
tho O&M Agreement (the "Rental Payment"). The Rental Payment shnll be a fixe.d amotmt and 
shall not be a funcUon of tbc net profits generated by the Solar Lenses, 

The Purchase Agreement, Promissory Note and O&M Agreement m·e refen-ed to 1mrein 
as the "Transaction Documents.~' The factual matters set fdtth above along whh the Transaction 
Docmnents shall be referred to collectively heroin as tl1e "Facts." 

Tnx Issues Relating to Purchase Of' Sohtr Lenses 
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I<:KPLANAT!ON OF Tl.m LAW ;\NO APPLlCAT!ON .OF Tl!E FACTS TO THE LAW 

T. Sale vs. Lease 

The Buyer's tax treatment with respect to the Solar Lenses dependi:l in part upon whether 
the ovemll transaction constitutes a sales transaction in which thc Buyer bcG0111cs and rcmalnr;; 
the owner of the Solar Lenses for tax: !:lurposes and therefore is the paNy entitled to claim the 
energy tax credits and depreciation deductions relating to the Soiur Lenses, Although there is no 
bright· line test for determining whether a tnmsnction constit~ttes a sale or n lease for trp<. 
purposes, the Smvice !lnd .the courts hnve d~vcloped various fiwtors that they use to .guide this 
d<Jtcrmination. For example, in Rev. Rnl 55-540 the Service stated that tho detennination of 
wl1ether a transaction constitutes a sale or a lease "depends upon the intent of the parties as 
evidenced by the provisions of the agreement, read ln ligh! of thclhcts nnd circumstances 
o>c'isting at the. time the U!:,treement was L'Xecuted.'' The Service noted that although "no single 
test, or any special conibination of\ests, is absolutely determinative/' it provided a list of several 
conditions that, lfp\·cscnt, "in the absence of compelling persuasive factors or contrary 
implication [evidence] an intent wart-rmtll1g trei\tment of a transaction for tnx pnrposcs ns a 
purch<tse nne! sale rather lhan as u !ease or t'ental agreement" 

One of the conditions indicating a sale is that "fpJortions of the periodic payments arc 
made specifically applicable to an equity to be acquired by the lessee." Rev, Rul. 55-540, citing 
Yhtman Bowen v. Con11nissioner, 12 T.C. 446, acquicscertce, C. B. t95l-2, The Purchase 
Agreement specifics thal.the Promissory Note represents paylilent of the PLlrcha'>c Price thal 
remains due aHcr receipt of the Down Payment. Conversely, no part of the Rental Payment ch1e 
under the O&M Agreement is specifically applkable to the Operator acquiring an equity interest 
in the Solar Lenses sh1cc the parties do not anticipate the Operator ever acquidng such an equity 
intcresL 

Another and related condition indicating a sale is that "(s]omc portion of the periodic 
payments is specifically dmti&rnatcd asintcrcst or is otherwise re11dily recognizable as the 
equivalent ofinteresL" Rov. Rul 55-540, citing Jucl~on Milh v. CammissiOIW', ll T.C. 25, 
acquiescence, C. It 1949-1. As noted above, the f'tlrchasc Agreement and PromissoryNote 
spccitica!ly designate a portion of the Installment Payments as interest, but there is no 
corresponding specific desl!,rnation of interest within the O&M Agreeinen!. }i!nreover, no 
portion of the Rental Payments appcm· to be readily recognizable as the equivalent of interest. 

A third condition lndiuating a sale is that "[t]he lessee wilt acquire tltle upon the payment 
of a stated amotilH of 'rentals' which under the contriwthc is rcqulrcd tQ make.'' Rev. Rul. 55-
540, citing Hervey v . .Rhode !~lane! l,ocomolfve Works, 93 U.S. 664 (1876); Tc~fi v. 
Commissioner, 27 RT-Ac .808~ Truman Bo-wen v. Cor[llm'ssioner, !2 T.C.446, acq~dcsccncl~, 
C.B. 1951-2, Under the tcnn.s oft he Purchase Agreement and the O&M Agreement, the Buyer 
will r~ceive title to the.Solar Lenses from Seller and not pass that title to the Operator under any 
cohditions. Therefore, fhe Buyer will hold tine to t11c Sola!' Lenses througl1out the tcl'l11 of both 
agreements. 

In general, courts look lo whether the benefits and burdens. of ownctsl1lp have passed to 
the p\.tt'ported buyer/lessor when determining how to classify sale-leaseback transactions for tax 
purposes. One itnpotiant factor has been whether the buyer-lessor lfl.llY had an economic 
investment that would be meaningful ifitabandoncd the propCity. For example, in :P'rank [,yon 
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Co v. United Stwes, 435 U.S. 561 (1978), a key factor in the Supreme Court's decision to uphold 
a snlc-lcnscbnck tnmsaction was the substantial economic investment made by the buyer/le~>sor. 
The buycr!lcs:;c,r purchascrl a building lor $7.64 .million with a $500,000 down payment 
(rcpn.•senting 6.5% of the pmchase pl'icc) and took out a mortgage for the rem11ining purc:hasc 
price. The buyer/les~:or then le-ased the building hack to the seller/lessee vtilh the annual rent 
exactly cqua[ to the buyer/lessor's annual rnortgage payments. The seHertlessee h}rd options to 
purchase the building nl various times at a price equal to the sum of the unpaid mortgage plus the 
buyer/lessor's $500,000 plus 6%1 interc:->L The Supreme Court's dccb;ion to ttpho!d the sale
leaseback transaction was hased in large measure the sign! fica nee of the huycrilcsfior's economic 
investment, with the coort finding that the buycl'ilcssiW's financial position was substantially 
affected due to tltc $500,000 investment and long-term debr and the buyer/lessor w<ts exposed to 
real and substantial rfsk, Con,iersely, ~mle-lea5ebacktl·ansnctions that have not been ll11held by 
the courts typically Involve 1ninor down payments, nonrecourse fitHll1C\tng and in fluted sales 
prices. See e.g .• hank/in Estate v. Commissioner; 64 T.C 752 (1975), ajf'd, 544 F.2d 1045 (9th 
Cir. 1976). Here, the Buyer will make a substantial economic investment in the Solar Lenses. 
For example, the Buyer's down payment is thirty percent (30%) of the Purchase Price, nearly 
five times as large as the down payn1erlt in Frank Lyon, and the financing on the remainder of 
lht~ Purchase Price is fully n:coiJrse, 

Another import an( factor for the cmu·ts is the existence of repurchase options a( favorable 
prices, which indicate that the sell or/lessee has not truly relinquished its interest in the property_ 
See e.g., Sowerby v. Cof/11/tissioner, 47 T.C.M. 897 (!984} Here, neither the Seller nor the · 
Operator will have an option to purchase the Solar Lenses attmy price, let alone a favorable 
price. 

Another imp;,wtant factor for the courts has been the relative cnsh f1ol.vs, such as 
situations where the rcnlt1l incmttc stream is tailored to match tl1c debt r)aymcnts without any 
significant positive Gash flow fo1' the buyer/l<;:ssor. See e.g, Larsen v. Commis.1'ioner, 89 T.C. 
1229 ( 1987). Here, it is anticipated that the mmual revenue stream (from the !<ental Payments) 
will be substantially greatct than the annual debt pay111ents (the Jns{al!rnem Payments), which 
means that the Ruyer should have substantial positiVe cash flows. 

Finally, the Purchase Agreement provides that all parties shall, for tax t)urposcs, report 
the transactions provided for in the Purch!l.sc Agreement and 0&1'-i! Agrcctnel1t ns a snlc oftl1e 
Solar Lenses to the Buyer t'bllqwed by a thirty (30) yca1" operating lease of the Solar Lenses to 
the Operator. Thus, the parties clearly intend for the transactions to constitute a sale of the lenses 
to Buyer with the Ruye1· bearing the ec-onomic benetits and burdens ofowuership of1l1e Solar 
Lenses, Given the substantia' economic investment being made by the Buyer, the specific 
designaticm of principal and interest payments by the Buyer to Selllcr and no such designation of 
with respect to paytnents by the Operator to the Buyer, the fad that the Buyer will have title to 
the Solar Lenses, the fact that neither the Seller nor the Operator will have an option to acquire 
the Solar T .enscs from the Bttyer and the £1ct that the Buyer will recognize substantial positHtc 
cash !low froni: the Solar Lenses, we believe that the transactions should be !l·eated llS a sale ot 
the Solar Lenses lo Buyer for tax purposes. Accordingly, the Buyer should be the pctson entitled 
to claim the energy cTedit and cjepreciatlou deductions relating to the Solar Lenses. 

T[t.x Issues Rclati1ig to PUI'chasc (If Solar Lenses 
Page4 of 13 

KM00279 

KM00279 

Case 2:15-cv-00828-DN-BCW   Document 140-2   Filed 03/28/17   Page 6 of 49



H. Energy Tnx Credit 

Code Section 315 provides as a credit against a taxpayer's federal income faxes an amount 
equal to various credits, including "the itwestment credit determined under section 46." Code 
Section 46 dctlncs the investment credit as the slun or valious Cl"edits, including ''the energy 
credit." Code Scclion 48(a) provide,~ that, subject to certain exceptions not npplicabk lo the 
Solar Lenses, that "the energy credit for any tuxnbk year is the energy pen;entage of the basis of 
each energy property placed ln service during such taxable year." 

A, Enc1·gy Pt·ope1·ty 

Code Sections 48(n)(3) and 50(h) contain six (6) requirements that property tnust satisfy 
in order to qualify as "energy property. "A:l summarized below, the Solat Lenses satisfy ench of 
these. rcqui rements. 

1. Solar l<:nergy Property 

First, the property must consist of property. described in Code Section 48(a)(J)(A). 
Among the type;:; of property described therein is "equipment which uses solar energy to generate 
dcc!ricity, to heat or cool (or provide hot water for usc in) a stmcture, or to provide soldr process 
heat, excepting properly used to generate energy for the purposes of heating a swimming pool'' 
Code Section 48(a)(3)(A)(i). Such solar energy property it1cludes equipment und materials, as 
well us parts related to the funclion of that eqUiJlmcnl, that use solar energy directly to p~rfonn 
these functions, generally through the use of equipment such as collectors (to absorb sunlight and 
create hot liquids or air), storage tanks (to store hot liquids), rockbeds (to l>tore hot air). 
theremostats (to activate pumps or fans that circulate the hot liquids or air) and heat exchangers 
(to utilize hot liquids or air to create hot nlr or ·water). See Treas. Reg. Section L48"9(d)( 1}. 
Solar energy property includes equipment that uses solar energy fo generate electricity, and 
includes storage devices, power conditioning equipment, transfer equipment, and paris related to 
the functions of those items, whicb are purf of the process involving the transformation of 
sunlight intd electricity thmugh Um use of such devices as solar cells or other collectors so long 
as such equipment ls used up to (but not including) the state that transmits or uses electricity. 
See Trcas. Reg. Sc,;rion l AS·9(d)(3). Equiprncn! that uses solar energy beyond the distribution 
stage is eligible only if specially adapted to use solur energy. See Tn::a.,cRcg. Section lAB 
9(d)(5). 

It is not necessary for solar energy property to comprise a completely functional solar 
system in order to qualify for the enet'gy credit In Cooper v. Commissioner, ~8 T.C, 84 (1987), 
the Tax Court held that propeny within the meaning of Code Section 4R(a)(3)(A)(i) is any 
equipment that uses solar energy to gencmtc electricity, to heal, cool, or provide hot water for 
usc it1 a shuctut·c, or to ptovidc sola!' pri)ecss heat, and Includes parts solely related to the 
fiu1ctioning ol' such equipment; the court found thal art incomplete sy~tcm made utJ of qualifying 
parts, such as collectors, storage tanks, thermostats, heat exchangers, etc. mm qualify for the 
credit. 

The Solar Lenses will be capable of using solar energy to generate electricity and/m' solar 
pmcess heat once they have been properly installed in a tower and otherwise incorporated into a 
larger solar energy system. As explained by the Tax Court in Cooper v. Commissioner, 88 T,C. 
84 (1987), the fact that the Solar Lenses rn(lst be Installed and incorporated lnto a larger solar 
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l~ncrgy system does not prevent them li·orn qualifying as energy property. Finally, it is our 
understanding that the Solar Lenses will .not be used for tho purposes of heating a RWitmning 
pool except to the extent that electricity generated by the Solar Lenses is sold to an end-user \Vho 
uses such dectl'icity to hent a swimming pool. TherefOre, the Solar Lenses are described ln Code 
Section 48(rt)(3)(A)(i) and thereby satisfy this first requirement to being classified as energy 
property. 

2. Acquisition and Ol'iginal Usc 

Second, the Properly tnl!St either be (i) constru(:tcd, reconstructed or erected by the 
taxpayer or (ii) acquired hy the taxpayer if the original use of:;uch properly commences with the 
taxpayer. Code SeNion 48(a)(3)(B), '1\eHs- Reg. Section 1.48-2(b)(6) provide~ that property is 
deemed t(J be acquired when reduced to physical pbs~cssion or control. 'freas. Reg. Section 
1.4S-2(b)(7) Jlrovides that original usc means the first usc to which the property is pol, whether 
or not such usc corresponds to the Ltse of such property by the taxpayer. 

The Buyer will not construct, reconstruct or erect any of' the Solnr Lenses itscl f. 
However, tlle Buyer will ncquire control of the Solar Lenses pllrsuant to the terms of the 
Purchase Agreement. Therefore, the Buyer will have acquired all of the Solar Lenses within the 
meaning of Code Section 48(a)(3)(B) and Trea,;. Reg. I ,49-2(b)(6). As noted in the Facts, none 
of the Solar Lense.s will have been put to any use by any other person prior to their acquisition by 
the Buyer. Thercforp, the original usc of the Solar Lenses will commence with the Buyer witl1in 
the meaning of Code Section 48(a)(3)(B) and Treas. Reg, L49-2(b)(6). Accordingly, the Solar 
Lenses satisfy this second requirement to being classified as energy property. 

3, Qualify for Depreciation 

Third, the property must qualify for depreciation (or amort.ization in lict! ofdcpreciation). 
Code Section 48(a)(3)(C). Tteas. Reg. Scdion L48-l(b)(1) provides that pmperty qunlifics for 
deprecation within the moaning of Code Section 48(a){3) ''if the property is of u character subject 
to the u11owancc for depreciation under section 167 and the basis {or cost) of the property is 
recovered through a method of depreciation, including, for example, .. , methods of deprcci{lt10i1 
which measure the !ifc of the property in terms of years." 

As summarized in grcatel' detail in Section HI.A below, the Solar Lenses arc of a 
character subject to allowance for depreciation under Code Section l67 and the Buyer's basis in 
the Solar Lenses Will be recovered through a method of depreciation. Thcrclorc, the Solar 
Lc11.ses satisfy this third rt<qulremei11 to being classified as energy property. 

4. Satisfy Ferforu1ance Standanls 

Fourth, the properly rnust satisfy the performance standardsj if any, Which the Service has 
prescribed by regulation and arc in effect at the time of the .acquisition of the property. Code 
SectiQI1 48(a)(3)(D). However, taxpayers need not wait for issuance of performance standHnls 
before prm:eedi!tg with the accttlishion of the property or the claiming of the energy credit. See 
lnft)l'ntation Release 2134, 1979-28l.RJ3. 36. 

To date the Servlcc has not published any pcrfonuancc standards that would apply to the 
Solar Lenf\es. Because a Buyer need to walt untif J)crformance standards are issued, until such 
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time as the Service publishes performance standards, the Soiar Lenses will sntisfy this fourth 
tcquircmcnt to hcing classified as energy property. 

5, No Claiming of Code Section 45 Credit 

rifth, taxpayer cannot have claimed a reuewablc electricity production credit under Code 
Section 45 f1ir the taxable year or any prior taxable yeaJ· \Nith respect to the property. Code 
Section 4R(a)(3). Code Section 45 providt>~'i a credit to certain facilities that use renewilblc 
resources, such as solar energy, to produce electricity. llowcvet·, Code Section 45(d)(4)providcs 
that such a facility "s11ill1 not include any property described in section 48(a)(3J the basis of 
which ls tilkcn into rwcount hy the taxpayer for purposes of dctcm1ining the energy credit under 
sectil)l1 48.'1 In essence, tiN tnxprlyc)r has to choose between claiming f\ tax Cl'erlit unde1' Code 
Section 48 (-.vh1ch i~> based upon the basis of the tn·opcny) ot' Code Section 45 (which is based 
upon the amount of electricity sold). 

No p~:rsoa h;Js claimed a credit iH1ckr Codp Section 45 with 1'cspcct to the Solar Lenses. 
So long as the Buyer does not attempt to claim such a cn:.dil in the future, the Solar Lenses will 
satisfy this fifth requirement to bcing classified ns energy properly. 

6. NtJ Disqttallfying Use 

Property does not qualify as energy property if it is used (i) predominantly outside oflhc 
United States, (ii) })rcdomlnanfly to furnish lodging or in connection with th;:: furnishing of 
lodging, (iii) hy certain tax-exempt organ1zutiom;, (iv) a govcrnmcntnl entity nr (v) a fmdgn 
person ot entity, Code Section 50(b). 

The Soiar Lenses will all be installed in projects located within the United Siatcs; 
the!'cforc the Solar Lenses will not be predominantly outside of the United States. Given the 
!ialure of the S<,Jar Lenses, they are no! capable of fumishing lodging within tile meahing of 
Code Section SO(b), therefore their use will not be predominantly to furnish lodging ot in 
connection with the furnishing of lodging. Neither the Buyer nor the Operator is a lax-exempt 
organization, governmental entity 0r foreign pci'son. M(>reover, unclcr the .(erms of the O&M 
Agreement the Operator is not pennitted to sublet any of the Solm· Lenses or assign any of its 
rights or obligations under such agreement without tho prior written the Buyer; so the 
Operator cannot cause the Solar Lenses to be used hy n tax-exempt organization, governmental 
entity or foreign pe1·son or entity. witho~1t the Buyer's consent, Therefore, so long as the Solar 
Lenses are subject to the O&:M Agreement, they will not be used by a tax-exempt organization, 
govemmenlal enlity or foreign person or entity without the Buyer's prior consent. Accordingly, 
the Solar Lenses satisfy this sixth and final requirement to being classified as energy property. 

B. Energy Percentage 

Code Section 4S(a)(2)(A)(i)(ll) provides that the et1ergy percentage is lh!ny pct'cont 
(30%) for val'ious types of properties, including energy properties described in Code Section 
48(a)(3)(A)(l) for periods ending before Jam1ary l; 2017 ahd ten percent .(10%) for periods 
f1eginning on January l, 2017. As sununarizcd in Section Il.A.l above, !he Solar Lenses are 
described in Code Section 48(a)(3)(A)(i). Thercfm'e, so long as the energy credit is claimed 
before January I, 2017, the energy percentage for the Solar Lenses wlll be thirty percent {30%). 
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If the energy credit is claih1cd 011 or after January !, 2017! then the energy percentage will be lt'n 
percent ( l 0%). 

C. Basis 

L In General 

The basis of the Solar Lenses lor purposes of the energy credit will i11itial!y be 
dGtcrmincd m accordance with Code Section l0l2(a), which provides that basis of the Solar 
Lenses is their cost. Because the Purchase 11 rice lor each Solar Lens will be Three Thousand 
Five Hunclrcc! Dollars ($3,500), such ntnount will be the co~t basis of each Solar Lens for 
puqmses nfCode Section l012(a). 

For pmposes of cakulating the amount of the energy tax credit under Code Section 48(a), 
the cost basis amount determined in accordance with Code Section lOJ2 must be reduced to the 
extent requ[red by the at-risk rules of Code Section 49. Code Section 49(a)(l )(A) provides !hal 
in computing the investment credit amount, the basis of property placed in service by a laxp<1yer 
described in Code Section 465(a){ I) and used in an activity with respect to which any loss is 
subJect to limitation under Code Section 465 mus! be reduced by the amount of non<tualitled 
nonrecourse financing rehlling to such property as of the clt1SC of the tax year in which the 
property is placed in service. 

Taxpayers describe{[ in Code Section 465(a)(1) ineludc individuals and subchapter C 
corporations with respect to which the litock ownership requirement of Code Section 542(a)(2) 
are meL The stockowncrsbip requirement of Code Section 542(a)(2) is met if mtirc than fifty 
percent (50%) of the corporation's stock is owned, directly or indirectly, by not more than fivl~ 
(5) individuals, Code Section 544 includes various attribution rules for determining srock 
ownership for purposes of Cudo Section 542(a)(2) whidi, among other things\ deem an 
individual to hold all of Lhe stock held by various members of Lhe individual's family (inchKling 
brothers, lilSiers, SpOUSe, ar1Ck}S[ors und linea] descendants) and various CQfjJorations, 

partnerships, estates and trusts. ln terms of the type of activity requirement, if a COI]loration 
satisfies the ownership requirements of Code Section 542(a)(2), then all oflts 
activities an:: activities with respect lo >vhiclllosses are subject to limitation under Code Section 
465. Thus, wlwther a Buyer will be described in Code SccUon465(a)(l) will depend upon the 
I3uyer's ownership strut:tme. Tf a Buyer's stock is widely l1eld, then ft will not be subject to the 
at-risk limitations otCode Section 49i it' a Buyer's st{2Ck is closely held (as defined fn Code 
Sec lion 542(a)(2)), then the Buyer will be !lubject to Code Section 49. 

HowcV(,'l', eVt.'D if a Buyer is de:-;cribcd in Code Section 542{a)(2) and therefore subject to 
Code Section 49, the amount ofits basis in the Solar Lenses will not be reduced. Code Section 
49(a}(l)(F) provides that the at-risk mlcs of Cotle Section 49 do not apply \O qualified cn<;:rgy 
pro petty as such term was defined for purposes of Code Scction46(c)(8} as such was in effect 
prior to the enactment of th<.~ Revenue Reconciliation Act of 1990 (''RRA-1990") on November 
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5, 1990. Qualified energy property is any property that satisfles each of the four (4) condition:~ 
summarized in the f(Jllowing scctions. 1 

a. At-Risk !;imitations \Vould Otherwise Apply 

first, the property must be energy property to whid1 the Rt-risk limitation on the 
inve,stmcnt credit would otherwise npply. Pre-1990 RRA Code Section 46(c)(8)(f.}. As 
described ab{l\'e, the ahisk limitation rules generally apply to property that isplaccd in service 
by a taxpayer that is described in Code Section 465(u)(l) zmd is used in connection with an 
activity with respect to which losses arc subject to limitation under Code Section 465. Whether 
the Solar Lenses CU"C qualified energy property is only an issue if tbey would otherwise be subjecl 
to the UH"isk limitation, so the SqJar· Lenses will satistY (his first reqqircmcnl for being qualified 
energy property, 

h. liiicrgy Pct'ccntagc Gt·cntcr than Zero 

Second, the diccg.y pc1·ccntagc f{w the property nms! be moi'c tbnn zero at the time it is 
p1aced in service. Pt'e-1990 RRA Code Section 46(c)(8)(F)(ii). As rwlcd in Section U.B. above, 
the energy percentage for the Solar Lenses will be either thirty percent (30%) or ten percent 
{ lO'}{)). There fan::, the !:)olar Lenses satisfY this second requirement for being qualified energy 
properly. 

~. No Mote Than 75% Qualified Nonrecourse Financh1g 

Third, as oftbe close of the tax yearin which thepropcrty is placed in service, no more 
than $cventy~f1vc percent (75%) of the basis oft he property may be attributable to nonqualified 
t10nrecourse ilnancing. Pre-1990 R RA Code Section 46( c)(8)(F)(ii). To be non qualified 
nonrecQl(rsc financing, the iinancing must, among other things, be uonrccoursc fU1ancing, Corle 
Section 49(a)(1)(D)(i). Financing ls "nonrecourse financing" if(i) the borrower/taxpayer is 
protected against loss through gtlarantees, stop-loss agreements Ot' other similar arrangements or 
(ii) any amount borrowed ii·oln a person who has Hn interest (other than as a creditor) in the 
activily in which the property is used or from a person related to such a person. Code Section 
49(a)( l)(D)(iii). A person has an interest other than as a creditor only if the person has either a 
capital interest in the nctivily or an interest in the net profits of the activity. T~·eas. Reg. Section 
I .465-8(b)(l). For this purpose, a capital interest means an interest in the assets of the activity 
that is distdb~ilable to the owner of the capital interest upon liquidation of the activity, Treas. 
Reg. Section 1.465~8(b)(2), 

The Buycl'is l\ot protected against loss through guarantees, storHoss agreements or 
other similar arrangements·- the Buyel' is the only person that is liable witlnespect to the 
Installment P<t}'ments, Thus, the Buyer is not protected against loss through .guarantees, stop· 
Joss agreements or other.slmilar arran,gc::mcnts Within the meaning of such tcrm.s for purpost::s ot' 
Treas. Reg. Section l.465~8{b)(2), 

1 Note: The rules set tbnh in prc-!990 RRA C<fdC Saction46(c}(8){F} included a tlfih c<lndition thatJ1rcdudcd 
exclusion froml\ppJyingto ull Mcrgy property. Prc-1990 RRA Code Section 46(c)(S)(F)(ii)(l}. However, !lm repeal 
of pre· 1990 RRA Code Secllort 46(c)(8}(F) was uccomp.anied by a narrowing of eligible energy property, with the 
restilt that property that qtnllifies forth<.! energy credit necessarily suti~fiC!i lh<l nnh c~mdilion in nll events. l'rc-19~0 
RRI\ Code Section 46(c)(8)(f)(iii), 
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Likewise, Seller, the person providing the financing for the Solar Lenses, will not have an 
interest other than ns n creditor in the activity in which r11c Solar Lenses will he used. Seller will 
not have a capital interest in such activity since it will not be entitled to receive any portion of 
the Solar Lenses in the event the l3\!)'cr decides to liquidate the activity. For example, If the 
Buyer decides lo sell the Solar Lenses and 1iquiclutc, the Seller would not be entitled to a portion 
uf the~ sale or liquidation proceeds except that ScHcrwould be entitled to payment of the 
remaining balance of the Pmchase Price, which right is consistent with the interests of a creditor. 
SimilRrly, Seller. will not have an interest in the net profits of the activity since the umounts that 
it receives, both !'rom Buyer in the form of Installment Payments and from Operator in the lbrm 
of rental payments for.the solar lowers, receivers and other equipment, is not a function of the 
net profits, as .opposed to the gross receipts, fi·omthe activity. 'fhcrcfot·c, the lnst.allment 
Pllyrnents do not constitute either nonrecourse financing or nonqualificd nonrecomse finat1cing 
and the Solar Lenses satisfy t11is third requirement for being qtlalillcd energy property. 

d. Level Pnyment Loan 

Fourth, any nonqualified l1onrecourse financing in connection with the property must 
consist of a loan in which each installment is substantially equal, it portion of each installment 
must be atlrihtHable to the t·epaymcnt of principal, and that portion must be increased 
commensurately with decreases in the portion of the pa yrnent atlri btl table to interest. Pte-1990 
RRA Code Section 46(c)(8)(l')(ii)(H). Because the Installment Payments do not constitute 
nonqualified nonrecourse financing, there is no nonqualifiecl nomecourse financing with respect 
to the Solar f,cns~~. Therefore, the Solar Lenses satisfy this fourth requirement for being 
qualified energy property. Accordingly, Code Section 49 does not require any reduction in the 
basis of the Solar Lenses as determined in accordance with Code Section I 012 in·espective of 
whether the Duyet· is described in Code Section 465(a)(l). 

D. Plactxl in Service 

Property is placed in service when it is "placed in a condition or state of readiness and 
availability for a specifically assif,rtted function." Treas. Reg. Section i.46-3(d)(1)(ii). However, 
the Tax Court has held that for property purchased tor !ease to others to be placed .in service, "it 
is not necessary that the property actlla11y be used dudng the taxable year in the taxpayer's 
ptofit-motivated venture. It is sufficien1 that the property be avaHablc fo(use.--' Waddell v. 
Com111issi0ner, 86 T.C. H48 (1986), cifrng Se(Jrs Oil Co. v. Commi:rsioner, 359 F.2d 19!, 198 (2d 
Cir. 1966) and Grm·\' v. Cmmnissianer, 80 t.C. 314, 326-327 (1983). An irnportaot factor in the 
court's decision in Waddell was the fact that the taxpayers executed distribution agreen1ents 
simultaneously with the purchase, thereby showing that the equipment was actually available frir 
lease at ihe time of purchase even though il was not actuaHyleased until more than a year later. 

The Buyer will enter into the O&M Agreement, which effectively leases the Solar Lenses 
to the Operator, simultaneously with the cxeeulion of the Purchase Agreement Thus, the Solar 
Lenses will be available for usc in the Buyer's leasing operations as soon as they arc 
manufactured and Buyer acquite5 thcnt, The~·etore, given the holdings in Waddell and the cases 
cited therein, the Solar Lenses will be considet'ed to have been placed in service as soot} as they 
are acquired by the Buyer even though they will not be Jnstallcd mid actua1ly used by the 
Operator to generate electriCity or solur process heat until some later date. 
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HL Dcprccilttiou 

Code Section l (j7(a) permits tnxpnycrs to claim a depreciation deduction with respect to 
certain type;; of property used iri !\ trade ot business or held for !he ptoduction of im;otTt\0:, Code 
Section loR(a) provides that the depredation deducticm authorized by Code Section l67(a) f(Jr 
.:my tangible personal pwperty is determined by using (i) the applicable depreciation method, (ii) 
the i!pplicablc recovery period and (iii) the applicable convention. 

Code Section !GS(b)(l) provides that lhe applicable depreciation method for property 
generally is Hw doub1e declining balance method~ There arc exceptions to this general rule for 
various types or properties listed in Code Section 168(h)(2) ami (3), but the Solar Lenses would 
not fall into <HiY or the listed properly types. Therefore, unless the Buyer elects otherwise, tbe 
applicable depreciation method !bi· the Solar Le11ses will be the double declining balance: 
method. 

Code Section l68(c) provides that the applicable recovery period for a property is 
determined by the recovery class or the property. Code Section lG8(c)(13)(vi) provides that the 
S"ycar recn\'cry ,;lass Includes property that is described in Code Section 48(a)(3)(A), Code 
Section 1 G8(c) provides th<~t the applicable recovery period for 5-year property is five (5) years. 
Therefore, the applicable recovery period for the Solar Le11ses will be five (5). 

Code Section 168( d) ]Jrovides that the applicable convc~ntipn for t<mgible personal 
propet·ty such as the Solar L<:nses is generally the half-yeat convention. However, the applicable 
convention becomes the mid-quarrer convention if the aggregate bases of depreciable pr9perty 
placed in service during the final three (3) months of the tux,o.ble} year exceed forty percent (40%) 
ofthe aggrcg!1te bases of aH depreciable prope11y placed in sel-vice during s:uch taxable year. 
Tlwrefore, the applicable conventimi for the Solar Lcn'!eS will be either 1he half-year or the mld
qtmrter convention. 

Code Section J67(c) provides that the basis for depredation purpos~::s is the tm>pcrty~s 
adjusted basis determined in acconlm1cc with Code Sectlon lOll for purposes of determining the 
gain on tht: sak or other disposition of. the ptopetty. Code Sec lion l 0 ll that such basis 
is lhe basis ns determined l.mder Code Section I 0 l2 and adjusted as provided in Section 1016 
(and certain other provisions not applicable to the Solar Lenses). As noted above, Code Section 
1012 provides that the basis .of property ls the cost of such property, Code Section 1016 provides 
that the cos( basi.s must be adjusted by certain amount;;, including the adjustment required by 
Code Sec.tion 50(c) J.hr inveslmenl credit properly. Code Section 50(c) provides t11at if un 
inveslmentcrcdit (including the energy crcoit) is claimed wilh respect to aprt,~perly, that the 
basis of such ptopcrty ~hall be reduced by an amount equal to fifty percent (50%) of the credit. 

As noted above, the Buyer's cost basis in each Solar Lens v.till be the Purchase Price of 
Three Thousand Five Hundred Dollars ($3,500). Assuming the 13uyer daims the energy tax 
credit prior to January 1,. 20i 7, s\Jch that the energy credit would be equal to thitty (30%r) of such 
basis amount, the reduction!o basis required by CQde Section SO( c) would be an amount equal to 
fifteen percent (15%). Therefore, the basis of each Solar Lens woulJ be reduced to Two 
'n10usand Nine Hundred Sevcnly-Five Dollars ($2,975) for purposes of calculating ils 
deprecilHion deductions under Code Section l68(a). 
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f\-\ Limitations upon Usc of Credits and Depreciation Dcduct!ous 

A. Al-Rislc Limitations 

Code Section 465{a) provides that the losses (in this case, depreciation deductions in 
excess of !he Rcnlal Payrncnts) of certain taxpayers from certain activitie~ arc only allovted to 
the extent of the aggregate amount with respecl to which the taxpayer is Ht risk vJHh respect to 
such activity. The taxpayers subjc:ct to Code Section 465(a} .include a subchapter C cqqJOration 
thai mce,ts the owner:;hip requirements 0f Code Section 542(a)(Z), which nrc summndzed above. 

For purposes of Section 465(a), a taxpayer is considert'd to be at risk for an activity in 
arnounl equal to the sum of the amount of money or property contributed to the activity and 
cer!nin amounts borrowed with resp;:;c! to the ac!ivi!y, Code Scc:ticn1 4(\~{b)(l.), Tax(Jilycrs nre 
conslderccllo be at risk for borrowed <.Jmounts only if the taxpayer is personally liable for the 
repayment of such amounts or has pledged property (other than property used in such activity) as 
security for such borrowed amounts; provided that a taxpflycr wili not be considered to be at risk 
with respect lo borrowed ammmts to the extent such arnmmts fire. borrowed from a person who 
has an interest in the activity (other than as a creditor) or from a person who is rclated to such a 
peni6n. Code Section 465(b)(2) and (b). 

Whether nn obligation constitute,<; debt for lax purposes ~Jitimalely depends upon whether 
there was "a genuine intcntio9 to create a debt, with a reasonable expectation of repayment, and 
did that intention comport with tl1e economic reality of creating a debtor-creditor relationship,'' 
Jensen v, Commissioner, 208 ['.2d 226 (10th Cir. 2000) (citing Dixie Dairies Corp. v. 
Commissfoner1 74 T.C. 476, 494 (1980)), Court3 consider a variety of factors in making this 
determination, including (i) whether the promise to repay was .evidenced by a written agreement, 
(ii) interest was charged, (iii} a fixed maturity date and/or a fixed schedule for repayments was 
set forth in the instn.uncnt or by agreement, (iv) security or other collateral was given to ensure 
repayment, (v) repayme-nts were made, (vi) the borrower was not insolvent at the time of the 
advance and (vii) the parties otherwise acted C<.1nsistcntly with sud1 transter being a .loan. See 
e,g, Fisher v" Untied States, 54 T.C 905 (1970} and Miller v. Commissioner, T.C Memo 1982-
629. Of' com·se, not every factor is relevant in every situation, and the weigh! assigned to each 
factor varies from situation t<t situation. As noted by tj1e Supreme C(Knt; "[tJlterc is no one 
characteristic . , . which c<tn be said to be decisive iJ1 the determination of whether the obligations 
nrc, , . debts" for tax purposes." John Kelley Co, v, Commissioner, 326 U.S, 521, 530 (1946). 

It is our unden\tanding that the parties genuinely \ntend to create a debt in the form of the 
Promissory Note and Buyer's obligation to make the h1stallment PaymetUs and that the patties 
i11tend for the fnstallment Payments to be made, Similarly, the economic relationship between 
the Buyer and Seller appears to comport with tbe economic reality of creating a debtor-credltor 
roladonship, For example, the Buyer .and .Seller have evidenced their in!cnl for the Buyer to 
make the Installment Payments in both the Purchase Agreement and the Promissory Note; they 
have ugtecd that the Installment Payments will bear interest at the Jpng-ter:m applicable fqdera1 
nue; they have fll:,Tfeed upo11 a fixed schedule for repayments; the Buyer's obligation to tnf\ke the 
Iustnltmc:nt l1ttytnents is secl]red by the Solar Lenses, Which the Selle!' may repossess ln the event 
the Buyer falls to make thi: Installment Payments when due; the Buyer will not be insolvent 
when It enters into the Pttrdmse Agreement ~nd ls i":XJleCled to h<tve sufficient Cttsh flow to make 
the Iristallment Payments; and the parties have acted consistently with treating the [nstallment 
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Payments as a loan. Therefore, the Installment Payme111s appear ro be n bona !ide debt for tax 
purposes. 

/\s discussed in Section ILC.2.c above, the Buycr is personally liable for the Installment 
Payments and such amounts are not borrowed fi·om a person who has <m interest in the activity 
(other than as a creditor) in whidt the Solar Lcnscil will be u~cd or from a person who is related 
to such a person. Therefore, lhc Buyer's amount at risk with rcspccf to the Solar Lenses for 
pulposcs of Code. Section 465 shall be nn amount equal to th.;; aggregate Purchase Price for the 
Solar Lenses. 

B. l'assivc Activity Limitntions 

Code Scctioil 469(a) pr<Nides that 1.iertail1 losses (in this case, depreciation deductions in 
excess of the Rental Payments) and credits associated with passive activities of certain tax.payers 
arc only allowed tp the extent of the taxpayer's income from passive activities. The taxpayers 
subject to Code Section 469 include closely-held subchapter C corporations. Code Section 
469(11)(2). However, Code Section 469(c)(2) provides that a closely held subchapter C 
corporation !hal is not a personal service coi-poration can offset active income with passive 
activity losses and credits. Code Section 269A(h}( I) de!lncs a personal service corporation as a 
corporation the rwincipal activity of which is the performance of personal services and such 
services are substantially performed hy employee-owners. Code Section 269A(b)(3) provides 
that all related persons, within the moa11ing of Code Section 144(a)(3), arc !rented as a single 
entity, Code Section J 44(a)(3) defines a related person as anyone described in Code SeCtions 
267, 707(b) O!' !563(a) (except that 80% is substituted fot 50% cvcryw!w.rc is appeal's in Code 
Section 156J(n)). 

So long i!S a Buyer's p!'incipal acltYlly 1s something other than the performance of 
personal services, lhe Buyer will be able to nsc the credits and losses nttributablc to the Solar 
Lenses to offset active income H:om other sources, 

CmcULAR 230 DISCLOSURE 

'l11e analysis set torth in this memorandum was not inteaded or v.lriftcn to be used, and it 
cannot be used, by any taxpayer fOr the purpose of avoiding United Stmes federal tux penalties 
that may be imposed on the taxpayer. The analysis was written to support the promotion or 
marketing of the transilctions or matters addressed in this memorandtml, Bach taxpayer should 
seck advice based upon the taxpayer's particular circumstanc<C..s from an independent tax advisor. 
T11c f'oregoing language is .intended to satisfy lhe requirements under !he regulations in Section 
I OJS of Circulal' 230, 
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Page 13 tJf 13 
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Exhibit A 

Purchase 
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SOLAR LENSES I>lJRCHASE AGREEMENT 

This Solar Lenses Purchase Agreement (the "Agreement") is entered into this __ day of 
___ , 20 ~(the ''EiTcctive Date''), by and between SOLCO 1, LLC, a Utah limited 

liability company with offices at 4035 South 4000 West, Suite !50, Deserct, Utah 84624 
(''SsJl~r''), and ~ _ _, a whose 
address is --·---- ("Buyg:''). Seller and Buyer arc referred to 
individually herein as a "Pmty'' an.d collcdively .as the ''e.ilrU~§". 

BACKGROUND 

WHEREAS, Seller owns s<Jlar lenses used fbr solar energy collection (each, a '';iolar 
Lens"); and 

WHEREAS, Seller desires to sell a certain numb,:r of such S<!lnr Lenses to Buyer and 
Buyer desires to purchase such Solar Lenses frornSelicr us specifically described below. 

AGREEMENT 

NOW, THEREFORE, in considcralion ofthe mutual covenants, representations, and 
warranties contained herein, for othct' good and vatuabto consideration, the receipt and 
sufficiency of which are hereby acknowledged, and intending to be legally bound, the parties 
hereto agree as follows: 

1. Solar Lenses Purchased. Seiter hereby agrees to sell to Buyer and Buyer hereby 
agrees to purchase ( _] solar lenses (the "Solar Lenses"). 

2. Purchase Price. The purchase price for each Solar Lens shall be Three Thousand 
Five Hundred Dollars ($3,500) (the "Purchase Price''), for a total payment dtJe ihnn Buyer to 
Seller Dollars ($ . The Purchase Price for 
each of the Solar Lcnsc.s shall be paid as follows: 

a. Down Payment. Buyer shall pay SeHer an amount equal to One Thousand 
Fifty Dollars ($1,050) for.cach Solar Lens (the ''Down Payment"), tor a total paytwmt 
due from Buyer to Seller Dollars 
upon execution of this Agreement 

b. Promissory Note. Buyer .shaH execute and deliver to Seller a promissory 
note in form substantiaHy similar to E){hibit A hereto {the "PromissoryNote") in an 
amount equaJto the balance of the Purchase Price due after payment of the Down 
Payment. The Promissory NotG shall provide for payn1ents in thirty (30) substm1tially 
equal annual installments (each an "Installment Pa;tment"), The thirty (30) year period 
during which paymi.:mts shall be made under the P1·omi:;sory Note shall be referred to 
herein as the "Financing Period." The Installment Payments shall beat· interest at a rate 
equal to the long~tenn applicable federal rate as in effect as of the Effective Date. The 
first Installment Payment shall be due on the one {1) year anniversary ofthe Effective 
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Date and each subsequent Installment Payment shan be due on each subsequent 
anni vcrsary of the Effecti vc Date. 

3. Failur:_e to Efl..Y· In the event that Buyer fails to pay any ofthe antn.t<tllnsta1!merH 
Payments or any }Jortion thereof when due, interest shall accrue on the overdue arnonnt ai the 
Delimit Rate set forth in the Promissory Note, until such amount and any interest accrued thereon 
lu1ve been paid in fulL If Buyer !1tils to pay any anrillallm;tallrocnt Payment or any portion 
thereof within thirty (30) days of receiving written notice from Seller of such overdue mnmmt, 
Seller may imm1xliatcly, upon prior written notice to Buyer, enter the Installation Site and 
repossess the So.lar Lenses. ln such event, Seller shall he entitled to recover its attorney fees, 
court costs, collection co;:;ts, repossession fees and other expenses incurred in repossessing tho 
Solar tenses, fn the event Buyer voluntarily relinquishes lhe Solar Lenses to Seller, and there.by 
minimizes the expense .to Seller in repossessing the Solar Lenses, Seller agrees not to report 
Buyer's failure to pay to any credit repnrling agencies. Buyer shaH receive a credit agaim;t the 
balance owed under the Installment Payments in an amount equal to the value (Jf the Solar 
Lenses as established by an independent, qualified appraiser in writing approved by Seller and 
Buyer. The credit Cor the value of the Solar Lenses shaH be given whether the Solar Lenses are 
re-sold by Seller or not. 

4, .tnstallatiou. Seller shall deliver the Solar Lens to one or more installation sites 
selected by Seller and communicated to Buyct (the "InstallatiQn Sit~"), Seller or its agent shall 
then install and startup the Solar Lcn.scs at such Installation Site as soon as is commerciaUy 
reasonablt;J (the date on which each Solar Lens is installed shall be its ''Installation Date''), 

5. Operating Site and Guidelines. Buyer shall entel' inlo an Operation and 
Maintenartcc Agt'een1ent in the fonn attached hereto as Exhibit B (the "Operation and 
Maintenance Agreement;') with an independent party (the "Operator)') to oversee the operation 
and management ofthe So1ar Lenses. The P(rrties agree that the So1ar Lenses shall be used and 
operated only in accordance with the "Safety and Operating Guidelines" which shall be writt(;)n 
and set forth by Sc)lcr and attached hereto <!S Exhibit C and incorporated hcrein.by this reference 
(the "pafety and Operating Guidelines"), which shall also be attached to al1d incorporated into 
tho Operation and Maintenance Agreement Buyer hereby agrees lo cause any successor to .the 
Operator to likewise use and operate the Solar Lenses only in accordax1ce with the Safety and 
Operating Guidelines. 

6. Documentation for Poter1lia! Tax Bchefits. Buyer and Seller acknowledge that 
they each understand that the Solar Lenses may qualify for certain tax incentives and benefits 
1-mder the Internal Revenue Code of 1986 and other federal and state statutes, including but not 
limited to energy tax credits, Seller shall provide to Buyer all required documentation reh.tting to 
the Solar Lenses and the larger alternative em;rgy systctns into which they will be installed as 
requested by I3uyer for federal, state and local. review ofthe Solar Lenf,les for potential tax 
benefits. However, Buyer hGreby expressly acknowledges that neither Scl1er nor any person or 
entity affiliated with Seller has made representations to Bttym' regarding potential tax benefits of 
this Agreetnent and Buyer has rolied entirely on its own analysis of potential tax benefits, Buyer 
agrees to obtain the evaluation and opinion of its own tax attomey Qt.accountant as to any tax 
matters relating to this Agreement and to the Solar Lenses. Seller does not guarantee arty tax 
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incentive or bcnctltto Buyer. Seller has not and shall not claim anycnergy tax credit with 
respect to the Solar Lenses. Buyer hereby waives any and ail claims against Seller and its 
employees, agents, ofticers, f\fnliates and representatives relating to Buyer's failure to .rt.~ceive 
any anticipated tax benefit. 

7. Rwrcscntations and Warranties of Seller. To induce Buyer to enter into this 
Agreement, Sel1er,malccs the following representations and warranties to Bnyer, each ofwhich 
is true and correct as of the date hereof and which survive the execution and delivery hereof: 

a. Organization and Authority. Seller is a limited liability company 
duly organized, validly existing and in good standing under the laws of the State ofUtah, 
and has all requisite authority and ppwer to enter into this Agreement. This Agreement is 
the legal, valid and binding obligation of Sellct cntorceablc in accordance with its terms, 
The e;~ecution, delivery and performance ofthis Agreement by Seller has been duly 
authorized by all necessary limited liability company action. 

h. No Conflicts. The execution, delivery anct performance by Seller 
of this AgreemerH does not and will not (1) violate any provision of the organizational 
documents of Seller, in each case as amended to date, (ii) constitute a violation of, or 
conflh::t with or rcsnlt i1'1 any breach of, acceler-ation of any obligation under, right of 
termination under, or default under, any agreen1ent or instrument to which Seller is a 
party or by which Seller or the Solar Lenses is/are bound> (iii) violate any judgment, 
decree, order, statute~ rule or regulat1on applicable to Seller Qr the Solar Lenses, (iv) 
require Seller to obtain any approval, consent or waiver at: or to make any filing with, 
any person or entity (governmental or otherwise) that has not been obtained or made, or 
(V) resl!lt in the creation ot' imposition of any l110ttgage, pledge, security h1tcrcst, charge, 
Hen, t-estricthm and encumbrance of any kind (collectively, ''Liens'') on the Solar Lenses. 

c. Title to and Condition of Solar Lenses, Seller is the lawful owner 
ol~ has hmrketable title to, and has the full right to sell, transfer an~lassign all of the Solar 
Lenses. The Solar Lenses are free a11d clear of all Liens, debts, -leases (or subleases), 
conditional sales aE:,rreements, title retention agreements, cJaitns, or restrictions agait1st 
transfei' or flssignment, and there are no filings in any registry of deeds in any jurisdiction 
or under the Uniform Commercial Code or similar statute in ;\nyjurisdietion showing 
Sellet' as debtor which create or perfect a Lien Qn the Solar Lenses. 

8. Representations and Watranties of Buyer. To il1ducc Seller to enter into this 
Agreement, Buyer makes the follO\vlng representations and warranties to Sellcr1 each of which is 
tru<:! and correct.as of the date hereof and which survive the execution and delivery hereof: 

a. Organization and Authority. Buyer is a _________ _ 
duly organized) validly existing and in good stat1ding under the laws ofthe State ni 
____ ____J and has <111 requisite authority and power to enter into this Agreement. 
This Agreement is thelega1, valid and binding obligation ofBuyei\ enforceable in 
accordance with its torms. The execution, delivery and performance ofthis Agreement 
by Buyer has been duly authorized by all necessary action. 
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b; No Conflicts. The cx.ccutiiJtl, delivery and perforrrwnce by Buyer 
of this Agreement docs not and will not (1) violate any provision of the organizational 
documents of Buyer, as amended to date, (li) constitute a violntion of~ or '.:onf1ict with or 
result in any breach of, acceleration of any obligation under, right of termination under, 
or deHn1ll under, any agreement or instrument to which Buyer is a party or by which it is 
bm1nd, (iii) violate any judgment, decree, order, statute, rule or regulation applicable to 
Buyer, or (iv) require Buyel' to obta!n any approval, consent or waiver o1~ or to make any 
filing with, any person ot; entity (govermnental or otherwise) that has not bee11 obtained 
or made. 

9. Warranty. Seller hereby warrants, for .the period from the clu\c of the installation 
to llw end of lhe Financing Period (tht'> "Wammly Period"), thal the Solar Lenses shall remain in 
good operating condition. Seller shall initiate, within five (5) business days following the receipt 
of written notice that a Solar Lens is not operating properly or is not in good operating condition, 
ei!her directly or through the use of one or more independent maintenance. or repair entities, 
rnaintenance or repair of the m~1liunctioning or nun-operating components of the Solar Lens. 
Seller shall complete such maintenance or repair work within a reasonable time thereafter. Seller 
shall be responsible for aU material, equipment and labor costs incurred to complete such 
maintenance and repair work. Seller shall not be responsible for or liable l:or loss of revenue or 
olhcr consequential darrutges sustained by Buyer due to t11e failure of the Solar Lenses to rernain 
in good operating condition, Seller's obligatim'ls shall he limited to the maintenance and repair 
obBgations stated herein, 

l 0. Seller's Wananty Obligations. Seller hereby warrants, for the Warnmty Period; 
that each Solar Lens and eao11 ofthc c;omponcr1ls thereof, will be f!•ce fi·om defects in materials 
and vvorkmat1ship, Within five (5) business days following the receipt of written notice from 
Buyer, Seller shall initiate reascmable efforts to ascertain repair or replacement requit·ements, to 
order replacement parts and equipment needed for repair, and to deploy qualified maintenance 
personnel to repair the Solar Lenses. The cost of warranty parts, replacement equipment and 
labor shall be bonic by Seller. Seller shall nol be responsiblcfor or Hable for loss of revenue or 
other consequential damages sustained by Buyer due to defects in materiaTs or workntanship. 
Seller's obligations with respect to this warranty shalt be limited to the parts, equipment 
replacement, and repair obligations stated herein. 

11. No Additional Warranties. Seller makes no l'eprescntations or waiTm1tics, 
expressed or implied, including the implied warranty of merchantability and fitness, except as 
expressly stated in this Agreement 

12. Warrantv Lin1itations, In the event a Solar Lens becomes inoperable for any 
reason, except as otherwise provided undel' the warranty during the Warranty Period, Seller shall 
not be obligated to finnish a substitute Solar Lens or any component thereof. In any event, Selle!' 
shall not be Hable for any special or consequential damages ofany nature rcs11lting from such 
inoperability. 

13. Waiver tor Delays, Bttyerhercby Waives any and all claims against SeUer for 
delays, including but not limited to claims for damages due to delays ht prcpat·ing plans; delays 
in applying for or obtaining approvals or permits; delays in the delivery~ installation, ot start-up 
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of the Solar Lenses; or delays in performing warranty work. This waiver includes any and all 
clirccl, indirect or consequential damages. 

14. LIMITATION OF LIArJILJTY. NEITHER OF THE PARTlES SHALL HAVE 
LIABILITY fOR INCIDENTAL) CONSEQUENTIAL, SPECIAL, INDJRECT OR 
EXEMPLARY DAMAGES TO THE OTHER ARISING OUT OF THIS AGREEMENT OR 
THE TRANSACTIONS, EVENTS OR OCCURRENCES RELATED THERETO AND EACH 
HEREBY WAIVES ANY AND ALL SUCH CLAIMS FOR INCIDENTAL, 
CONSEQUENTIAL, SPECIAL, INDIRECT OR EXAMPLARY DAMAGES AGAINST THE 
OTHER. 

i 5. 12.i§!2llis:_RQsoltt!l~n. If any claiU1, dispute or controversy arises between the 
Parties with respect to the Agreement (a "Dispute") that cannot be resolved by the Parties, then 
sttch Dispute shall be resolved by binding arbitr~tti0!1 pursuant to the Commercial Arbitration 
Rules of the American Arbitration Association. The arbitration shall be the sole and exclusive 
thrum for rcsolntion of such Dispute, and the award rendered shall be final and binding. 
Judgment on the award rendered may be entered in any court having jurisdiction thereof. The 
arbitration shall b{} conducted in English and shall be held in Salt Lake City, Utah. Any award of 
the arbitrator(s) (i) shall be in writing, (ii) shall state the reasons ~upon which such award is bas1:1d 
and (iii) !nay include an award of costs, including reasonable attorneys' fees and disbursements. 
The arbitrators shall have no authority to award consequential damages or punitive damages or 
any other damages not measured by the prevailing Party's actual direct damages} and the 
arbitrators may n6t, in any event, make any n.:tllng, finding or award tl1at does not cqnform to the 
term and conditions of this Agreement, Any Partymay make an application to the arbitrators 
seeking .injunctive relief to maintain the status quo until such time as the arbitration award is 
rendered of' the dispute, controvetsy ot claim is otherwise resolved. Any Party may also apply to 
any court having jurisdiction and seek injunct! vc relief in order to maintain the status quo until 
such time as the arbitration awurd is rendered or the dispute, controversy or claim is otherwise 
resolved. ln the course of resolving Disputes, to the extent prapticablc, the Parties shall contin~tc 
to perform the terms and conditions of this Agreement that tu·e not in dispute. 

16. Governing Law. This Agreement shall be construed in accordance with the laws 
of the State of Utah, w1thoitt regard to its conflicts of law principles, 

I. 7. Notices. All notices, l'equests, demands, and otbercomrnunications required 
under this Agreement shall be in writing; in Englis11, and shall be deemed to have been duly 
given if delivered (i) personally, (ii) by facsimile transmission with writtGn confirmation of 
receipt, (iii) by overnight dcfivcry With a reputable national overnight delivery servke, or (iv) by 
mail or by certified mail, return receipt requested, and postage prepaid, If any notice is mailed, it 
shall be deemed given five business days aftct· the date such notice is clepositt:d in the United 
States mail. Any notice given shaH be deemed given upon the actual date oF such delivery. If 
notic9 is given to a patty~ it shall be given at the address for such party set forth below, It shall 
be the responsibility of the Parties to notify the other Patty in writing of any name or address 
changes. 

lfto Seller: 
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SOLCO I, LLC 
4035 South 4000 West, Suite 150 
Deseret, UT 84624 
Attn: Neldon Johnson 

lfto Buyer: 

Attn: 

18. Entire Agreement, TI<is Agreement sets forth the entire agreement and 
understanding of the Parties related to the subject matter hereof 

19, Severability. The invalidity of any provision hereof shan not affect the validity, 
force or effect of the remaining provisions hereof 

20. Amendment. This Agreement may be amended, modified, Sllpcrscded, rescinded, 
or canceled only by a wl'itten instrumcntcxecuted by tho Parties. 

21, Wai vcrs. The failure of any Party to this Agreement at any time or times to 
require performance of any provision under this Agreement shall in no manner aftect the right at 
a later time to enforce the same pe1fonmmce. A waiver by any Party to this Agreetnent of any 
$uch condition or breach of {!ny term, covenant, representation, or wurrat1ty contained in this 
Agreement, in any one or more instances, shall neither be construed as a further or continuing 
waiver of any such condition or breach nor a waiver of any other condition m' breach of any 
other term, covenant, representation, or warranty contained in this Agreement. 

22. Assignment. Neither Party may assign this Agreement without the prior written 
consent of the other Party and the assignee to whom an approved has been made. 

23. Headings. Section headings ofthis Agreement have been inserted for 
convenience of reference onlyand shall in no \vay rcstdct or othenvise modifY any oftbe terms 
or provisions of this Agreemel1L 

24. Counterparts. Thill Agreement may be executed in one or more counterpal'ts, each 
of which when executed shall be deemed to be an odginal, and such counterparts shall togethet• 
constitute one and the same insttument. Each countel'part muy.be delivered by facsimile 
tt'ansmissiOll or e~mail (as a .pdf, .tlf ol' similar un~cditablc attachment), which transmission shall 
be deemed delivery of an originally executed counterpart hereof. 

25. Binding Agreement This Agreement shall be binding upon the successors and 
assigns of each of the parties. 
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26. Breach of Awen~Q1. fn the evenl ofthe breach of this Agreement by either 
Party, the injured Party shall be entitled to recover its costs, attorney fees, arbitration costs and 
arbitration fees incmrcd in cnfbrcing the agreement und in purst!ing appropriate remedies. 

27. Poten:!inl Tax Benefit!:! Reoponsibi1ity of Buyer. Seller and Buyer acknowledge 
that they each understand that the Solar Lenses may qualify fen· certain tax incentives and 
benefits under the Internal Revenue Code of 1986 and other federal or s(ate statutes. Buyer 
agrees to obtain the evaluation and opinion of ils O\Vn tax attorney or accountant as to any tax 
matters relating to this: Agreement and to the Solar Lemes, Seller does not guaranlce any .tax 
incentive or benefit to Buyer. Seller hereby transfers to Buyer any arld nll energy lax credits, if 
any, related to the Solar Lenses:, Seller shall not claim any sueh energy tax credits. Seller and 
Buyer agree to the respective initial values of the components ofthe Solar Lenses. 

28, Tax Rcnorting. The Parties hereby agree that fbr tax purposes they and each of 
their alliliates shall report the transactions contemplated by ihis Agreement and the Operation 
and Maintenat1cc Agreernenl as a sale ofthe Solar Lenses to Buyer and a thirty (30) ycat' 
opcntting lease of the Solar Lenses to the Operator. 

IN WITNESS WHEREOF, the Parties hereto have caused this Solar Lenses Pmchase 
Agreement to be duly excctlled on the day and year firsl above written, 

BUYER 

(Signature) 
Title: ________ _ 

Date: ________ _ 

SOLCO 

SOLCOI,LLC 
a Utah limited liability company 

(Sigl1ature) 
Title: MANAGER 

Date:------------

I· For h1!cfnal Use 01~ly: . 
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/\EPA ___ _ 
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Exhibit A 

Promissory Not\' 

(Sec Attac.hcd I 
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Exhibit H 

Operation mul Maintenance Agreement 

[See Attached] 
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Exhihit C 

$af~ty nnd Opcnlting Guidelines. 

l See Attachcdl 
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Exhibit 

l]lromissory Note 

[Sec Attached! 
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SECUllED PROMISSORY NOTE 

_______ (U.S.} Salt Lake City, Utah 
'20 -----

("Borrovver") promises to pay, in lawful money of lht; United States of t\mericn, to the order of 
SOLCO f, LLC, a Utah limited liability company (''Lt;:nc1e('), at such place as Lender may 
designate in wtiting from time to time, the principal sum 
DOLLARS (U.S.) plus interest on the unpaid balance as 
described in Section 2 below. 

1. Term and Rcpnvment. The term of this Note shall commence on date hereof (the 
"EftectiyeDate") and shall mature on the date thal is thitty (30) years frorn the Effective Date 
(the "Maturity Diltq"). Repnyment of this Note shall be made as f~1llows: 

a. Borrovver shall make thirty (30) substantially equal rtnm1al payments 
consisting of principal and interest on each anniversary of the Effective Date (unless ir 
falls on a wceketid or holiday in which case the payment shall be due on the next business 
day) in an amount not less than Dollars ($ ) 
ttntil the unpaid principal balance and all accrued interest thereon has been paid in full; 

b. As soon as cornmcrcially reasonable following the execution of this Note, the 
parties shall establish a system of electronic payment transfer so that payments from 
Botro;vcr to Lender arc made electronically; 

c. Any unpaid principal or accrued interest that has not been paid as of the 
Maturity Date sh;ill be paid by Botrowe1· to Lcr1der on lhe Maturity Date. 

2. 
(~%). 

illleresj. This Note shall bear interest at a rate equal to c~--- percent 

3. Security. This Note is Secured by the Solar Lenses (as such term is defined in the 
Solar Lenses Purchase Agreerrtei1t of even date lim·ewith between 13onowct· and Lender (the 
"Purchase Agreement")). 

4. Application of Payments. Unless otherwise agreed to in writing, or {)therwisc 
reqlclired by applicable law, payments will be applied first, to costs of collection .h1ctUTed after an 
Event of Default, including reasonable attorney's fees; second,_ to payments made by Lcndcl' 
after an Event of Default to preserve any collateral securing this Note; third; to any accrued 
interest; if any; and fourth, to the principal. All payments due hereunder shall be made (i) 
without deduction of any present and futt~re taxes, levies, imposts, deductions, charges or 
withholdings, all of which amounts shall be paid by the Borrowet, and (H) without any other set 
off. 
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5, r~gym.enL This Note may be prepaid in whole or in part INithout penalLy at any 
time as long as any accrued but unpald interest is fully paid with the principal. 

6, Late Payments. There shall boa late fcc equal to ten percent ( lO~'O) imposed upon 
any payment that is not made \Yithin ten ( 1 0) uays of its initial due date; provided, however, that 
after there have been three (3) late payments the late fcc shall be imposed without such ten (l 0) 
day grace period. 

a. .BY~Qfhult. The occmtence of any one or more of the following 
shalJ be a11 ''Event ofDefauiC' unde1· this Note: 

(i) The failure lo make any payment of principal, interest or other 
sums due lllKh;l' th\s Note tir the Purt:hasc Agroerncnt or any other document or instnnnent 
executed in connection with this Note when due; or 

(ii) The failure by Borrower to perform any of the monetary or 
nonrnonctary provisions of the Purchase Agreement (subject to any cure period exwessly set 
forth therein), 

b. Remedies. Upon the occurrence of an Event of Default, and after any 
applicable notice period, at the option of the Lender, the emirc principal amount of this Note 
together with all a<.~crucd interest thereon, if any3 without demand or notice, shall immediately 
become due and payable. Upon the occurrence of an Event of Default (and so long as such 
Event of Default shall cm\linue), the entire principal amonnt of this Note, together with all 
accrued interest thereon, if any, (til other amottnts due, und any judgment for the principal, 
interest, if any, and other amounts shall bear interest at the Dcluult Rate (as defined below). No 
delay or omission on the part of the Lender in exercising any right under this Note shall operate 
as a waiver of such right. 

c. Del~mlt Rate. lf payments of interest, tees or principal under this Note 
shaH remain overdue and unpaid after the expiration of any applicable payment period, Lender 
shall be entitled to damages for the detTiment caused thereby, and interest shall fhcreaficr accrue 
on the ptincipal amount at the rate of rate of one and one~ half percent ( 1.5%) per month, .or the 
maximum rate pennitted by applicable law, whichever is less (the "Default Rate") until such 
amounts are paid, On the occurrence of an Event of Default (indusive of any cure periods with 
respect thereto), Lender shall be entitled to demand as damages interest at the Defin11t Rate until 
the Event of Default is cured, Borrower recognizes that its default in making payments when 
due us provided herein, or otherwise causing an Evcnl tJf Dcfaultto occut her-eundet, will require 
Lendvr. to incur additional expense tn servicing the Loan and loss to Lender of the use of the 
money due and that damages caused thereby would be extremely difficult and impractical to 
ascertain. Borrower agrees that the accrual ot' interest at the Default Rate is a reasonable 
estimate of the damage to Lender in the event oflate payment and that the accrual of interest at 
the Default Rate following any other default is a reasonable estimate of the damage to Lender in 
the event of sl!ch othet· default. Nothing in this paragraph shall be construed as an obligation on. 
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the pan of Lender to accept, at any time, Jess than the full amount then due hereunder, or as a 
waiver or I imitatit)n of Lc11der's right to compel prompt performance. 

9. Collection Expenses. After an Event of Default, Borrower shall reimburse Lender 
within ten (I 0) days of vvrilten demand lor all reasonable legal fees and other costs and expenses 
incurred in collecting m' enforcing this Note and protecting or realizing upon any collateraL 
Without 1imitation1 such shall include fees, costs and expenses incurred with or without suit and 
in any appeal, proceeding, bankruptcy action, state receivership, or in any post-judt:,rment 
collection proceedings. 

10. Govcrni~. This Note i>hall be c<lnstrued, enforced and otherwise governed 
by the laws ofthc State ofUtab. 

11. Bindilm Effect. This Note shall bind the successors and assigns of Borrower and 
all endorsers hereto and shall inure to the benefit of Lender, and Lender's successors and assigns. 
This Note may not be modiHed except by written agreement signed by both Lendet and 
Borrower, 

12. Time. Time is of the essence with rcsp~~cl to each nnd every term and provision 
ofthis Note. 

IN WITNESS WHEREOF, Bonowet has executed this Promissoty Note on the date first 
above written. 

BORROWER 

By: ____ ~--
Its: , 
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Exhibit 

O&rVI Agree:ment 

[See Attached] 
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OPEnATION AND MAINTENANCE AGREEMENT 

ThisOperatiou and Maintenance Agrecm(mt (the "Agreement'') is entered into this 
day 20 ~(the "Effective Dat~") by and bet-.veen LTD, LLC (the "Operator''), a 
Nevada lLnited liahility company with principal on1ccs at 3838 Raymert Drive, Suite #10, Las 
Vegas, Nevada 8912 t, and ~~-0-~~--~~ , a------~------
whose address is (the "Owner"), Operator and O'vvner are 
rdernxl to individually herein as a "J~artv:" and collectively as the "hu~fdeJ£," 

\VHEREAS! pursuant lC1 that certain Solar Lenses Purchase Agree,ment dated as of the 
date hereof (the "Purchase Agreement") between Owner and SOLCO I, LLC (''SolccJ''), a copy 
of which is attached her-eto as Exhibit A and incotporatcd herein by this reference, Owner 
purchased fimn So) co certain solm·1enscs (the "Solar Lenses") which are more particularly 
described in the Purchase Agrct:ment and which will be instalkd at a power plant and/or other 
facilities hm·eafter associated tl1erewith (co1lective,:ly, the "Project") at the location(s) designated 
in the Purchase Agreement (the "Installation Site"); 

WHEREAS, the Owner desires to contract with the Operator for Operator to provide 
opcrat1on and maintenance services in respect of the Solar Lenses; 

WHEREAS, the Operator:, at the Operator's sole discr{)tion, may also be operating and 
maintaining solar thermal enc~gy equipment other than the Solar Lenses at the lnstallation Site; 
and 

WHEREAS, the Operator is willing to rwovide such services on the terms and conditions 
set forth In this Agreement. 

NOW, THEREFORE, in consideration of the mutual covcllants, representations, nnd 
watranties contained herein, for other good and valuable consideration, the receipt and 
sufficiency of which are hereby ack.nowl<~dged; and intending to be legally bound) the parties 
hereto agree as follows~ 

ARTICLEJ 
DEFINITIONS 

1.1 Jlpfinitions, Various terms are defined within the text of this Agreement When 
such definition is intended, the tetrn shaH be capitalized. 

ARTJCLE2 
OPERATOR SCOPE OF WORK 

2.1 Appointment. 'T11e Owner appoints the Operator and the Operator accepts the 
appointment to perfotm Routine O&M Services, Additional Services and Transition Services (as 
such terms are defined in the Operatmg and Safety Guidelines (the ''Guidelines") provided by 
Solco to Operator,? copy of which is attached hereto as Exhibit Band incorporated herein py 
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this rcJcrence) subject to a11d in accoJ'danco with the provisions of this Agreement (collectively, 
the "\Vork"). 

2.2 Effective Dgte, With respect to each of the Solar Lenses, the Operator shaH begin 
perfhrming the Work on the date such Solar Lens is installed at the Installation Site (the 
"Effective Date") and shall continue to perform the Work with respect w such Solar Lens 
throughout the term of this Agreement 

2.3 Operation and Maintenance Services. The Operator will perform the Work in 
acconlance with the standard of a reasonable and prudent operator in the shHe wherein the 
Installation Site is located and in compliai1ce with the Guidelines, excr:pt to the extent that a 
reasonable and prudent operator would be unable, or would behindcred in its ability, to perf(mn 
such obligations. Operator and Owner agree that Solco may modify or amend the Guidelines 
from time to tirne in the sole discretion of So leo. In the event Sol co provides Operator and/or 
Owner with modified or amended Guidelines, such amended or modified Guidelines shall he 
automatically aUac:hed hereto as <I new Exhibit B. Operator and Ovvne1' hereby agree to be bound 
by the terms of such 1i1odi fled or amended Guidelines without the need ·of otherwise amending 
this Agreement. 

2.4 Operalion and 1\ilaintenance Costs. Except us set forth in Section 2.5 below with 
respect to Solco's waiTanty obligations, Operator shall be solely responsible for the ongoing 
operation and mai11tcnancc of the Solar Lenses and for all costs incurred in operating and 
maintnining the Solar Lc11scs, including, but not limited to, all fuel expenses. 

2.5 Damage and Repairs. Operator shall be responsible for the repair ofm1y damage 
to the So leu' Lenses during the term of this Agreement so as to keep the Solar Lenses in good 
operating condition, ordinary wear an<l tear excepted. Opcmtor shall repair or cause the Solar 
Lenses to be repaired promptly after the damage occurs, or, alternatively, shall be responsible f<H' 
the actual cost of rcpairorreplaccment of the damaged Solar Lenses incurred by Owner. In the 
event that a Solar Lens is not operatlng properly artd that such failure is covered by a warranty 
under the Pu1·chase Agreement, Operator shall be responsible for Solco fulfills its 
warranty obligations. Operator agrees to allow Solco or Solco's agents access to thtl Installation 
Site to take any actions nccessai'y for Solco to fulfill its \Vl:\nanty obligations. Operators may 
ti·om time to time add parts or accessories to any Solar Lensprovided that such addition does not 
violate the Guidelines or otherwise impair the value or utility ofthe Solar Lens. Any parts or 
accessories will become part of the Solar Lens and will be the property of Owner, Any parts or 
acqcssories rcltloved by Operator from a Solar Lens shall be :replaced with compatible parts or 
accessories in better condition than the part or accessory so temoved. · 

2,6 Destroyed or Stolen Sol at' Lcnsesc. In the event any Solar Lens is destroyed, 
stolen or damaged to such extent that Operator finds it undesirable or impossible to continue its 
use, Opef'ator shall promptly replace such Solar Lens at its ow11 cost. 

2.7 Appointmet1t ofOperator Liaison. The Operator may appoint a r{)presentative 
who will represent tlw Operator under this Agreement and be responsible for receiving approv&ls 
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or instructions n·om tho Owner that may be required fi·01u time to time. The Owner shall be 
entitled to rely on the aetions of such rcprcscnttttive for the purposes oftbls Agreement. 

2.8 Governmental Approvals, Tht~ Operator shall apply for and usc reasonable dfor!s 
to obl<~in and mt\itUain ull go\'ernmental approvals that are required to be in the Operator's mmH~ 
and that are necessary for the Operator to perform its obligations undet' this Agreement. The 
Operator shall assist the Owner, to the extent reasonably necessary, in obtaining governmental 
approvals that the Owner is required to obtain pursuant lo Article 3, 

2.9 }:Ygrk£nJ'!!:!· The OpcraWr is responsible for hiring, employing, training arid 
managing, and additionally, in respect of employees employed by affiliates ofthe Operator, 
ovet·seeing tbc work fL1rce neccssat'y to opetate, maii1tain and repair the Project, including but not 
limited to the Sola!' Lense~s, in accordance with this Agreement. 

2, 1 0 Access. The Operator shall at all tin1cs provide access to the (lreas of tl1e Project 
where the Solar Lenses arc located to Owner and its designated representatives, provided that 
such access docs not l!nrensonably interrupt or interfere with the performance ofthe \.Vork or the 
safe operation qfthc Project and is at the sole risk and expense ofthc 0\vner, 

2.11 Legal Reg uircmenls. The Operator shall comply in all material respects with aU 
applh.:able laws and teglilations in the performance of the Work! including but not limited to the 
standards published by the Occupational Safety and Health Administration (the "OSHA 
Standards"). Operator shall not be obligated to perform the Work in a mannel' that does aot meet 
the OSHA Standards or that would violate any applicable law, including but not limited to the 
OSHA Standards. 

2.12 Taxes, etc. The Operator shall comply with and pay all property taxes, sales taxes, 
use taxes, excise taxes, personal propmty taxes, assessments, ad valorem taxes, stamp and 
documentary taxes, and all othcrgovornmental charges, fees; fines or penalties \vhatsocver, 
whether payable by Operator l/r Ownt:::r or others) on or relating to the purchase and/or use of the 
Solar Lenses, other th~m federal or state income and franchise taxes of Ovvner or its members. 
Owner will cooperate with Operator and furnish Operatot' with any information available to 
Ow11er in connection with Operator's obligations under this Section 2. 12. 

2. [3 No Encumbrances. Operator shall not directly or indirectly create1 incur, assume, 
or suffer to exist any mortgage, sectnity interest, pledge, lien, charge, encumbrance, or claim on 
or \vith respect to the Solar Lenses, title thereto1 or any interest thcroin (each, a "Lien") (and 
Operator will ptomptly, at its own expertse, take such aetio11 as may b~ necessary to duly 
discharge any such Lien) except (a) the respective rights of Operator and Owner as herein 
provided) (b) Liens which re:mlt from olaims against Owner (other than Liens which result from 
failure ofOpetatoi' to perform any ofOperator's obligations hereunder), (c) Liens for taxes .either 
not yetdue or being contested in good faith by appropriate proceedings and (d) inchoate 
materialmen's, mechanic's) workmen's, repairmen's, ~n1ployee's, or other like liens arising in 
the ordinary course of business and not delinquent 
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2.14 No Sublease. The Operator may nol enter into a st~b!casc or subcontract of its 
l'ights and obligations hereunder v>'ithout the pl'ior written consent of the Owner. 

ARTICLE 3 
0\VNER SCOPE 01<' RESPONSIBILITIES 

3.1 Delivery ofthc Solar Lenses. Once this Agreement becotnes effective, the Ownel' 
shall direct Solco to deliver the Solar Lenses to the Installation Site as directed by Operator and 
grant Operator and its designated and identified af1Hiates, employees, agents ancl representatives, 
access to the Installation Site ~ind the Solar Lenses, as arc necessary or desirable for the Operator 
to carry out the Work m1d to comply with the Operator's obligations hereunder, 

3.2 Agpointment of Ow net' Li_aison. The Owner shall appoint a liaison to represent 
the Owner under this Agreement and be responsible f(1r giving ~my approvals or instructions to 
the Operator that maybe required fi·om time to time. The Operator shall be entitled to rely on the 
approvals or instructions of such representative. 

3.3 Governmental Amrrovals. The Owner shall apply for and \tsc rcasonablo efforts to 
obtain and maintain ~lll governmental approvals that are required to be in the Owner's l1mne and 
that ate necessary for the Owner to perform its obligations under this Agreement The Owner 
shall assist the Operator; to the extent reasonably necessary, in obtaining governmental approvals 
that the Operatol' is required to obtait1 pursmtnt to Arti.cle 2. 

3.4 Cornpliance with Applicable Laws. The Owner shall comply in all matel'ial 
respects with all applicable laws and regulations in connection with the performance ofthis 
Agreement. 

3.5 Pertbnnance of Ogerator's Obligations by Owne~~ In the event that Operator 
shall fail to pertcmn any of its obligations under this Agreement in a timely mamu~r, Owner may, 
at its option, immediately or at any time thct'cafter perform the same or obtain performance of 
the same for the account of Operator without thereby waiving su~h defaulT, and any amount paid 
for expenses or liability incutTed by Owner in such perfot'l1lancc, together with interest thereon at 
a rate of one and one-half percent (1.5%) per month, or the maximum rate permitted by 
applicable law, whichever is less, shall be payable by Operator upon demand as additional rent 
for the Solar Le11Ses. 

ARTICLE4 
COMPENSATION AND PA\'Mil:NT 

4.1 Solar Lenses Production. Operator shall be responsible for collecting all income 
generated fi·om the operation ofthc Solar Lenses, including but not limited to any revenue 
generated from the LJse or sale of thermal energy or electric power generated using the So tar 
Lenses (the "Gross Revenue"). In considtwution for the performance by Operator of the Work, 
the Operator shall be entitled to retain an amount equal to the Gross Revenue minus the Rmltal 
Payment (as such term is defined in Section 4.2 below). 
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4.2 Rg1tal Pavment Once a Solar Lens h~ts been installed (each, an ';lnstHlled Lens"), 
then an annual rental payment will be due and owing from Operator to Ovvncr in the amount of 

Dollars per Installed Lens (the "Rental 
Payment"), l'hc first Rental Payment shall be due on the one (1) year unniversary of the 
Effective Date and each subsequent Rental Payment shall be due on each subsequent one (I) 
yenr anniversary of the EJfectivc Date. The Operator shall send Ownc!' the Rental Payment by 
check of wite transfel' to m1 account spccitled by Owner. All Payments shall be in d<Jilars unless 
nlherwise agreed. 

4.3 Lll!s~_paymentl:;. In the event Operator f11ils to pay when dllc any part of the Rental 
Payment, Operator shall pay to Owner all expenses nccessatily incurred by Owner, including 
reasonable attorney's fees, incun·cd by reason by Operator's failure. In addition, late payments 
under this Agrceme11f shall hear interest at a rate calculated 11·om clay to day. on the basis of a 3GO 
day year equal to one and onc~halfpcrccnt (1.5%) per month, or them.aximmnrate permitted by 
applicable law, whichever is less. The paymer1l of .interest shaH not exqtse or cure any late 
payment hereunde!'. The Operator hereby agrees that it will not make payments of any amount to 
any person or entity other than Owner so long as Operator is latec in making any Rental Payment 
due to Owner. 

4.4 U::ase.ofStructural Components. Operator will provide struettJres ihat hold the 
Solar Lenses and receivers to collect the energy thnn the Solar Lenses. The Operator has agreed 
W lease space on the structures to the Owner! at one dollar ($1 .00) per year per lnsta[led Lens for 
ninety-nine (99) years or until the Owner 0hoose.s to move the Solar Lenses to another location, 
which amouilt the Operator shall net front each annual.Rental Payment 

AH.TlCLE 5 
INDE1VINIFICA'fiON 

5.1 Scope oflndemnificatio11, 

(a) Subject to the limitation of liability under Atticle 9, theOwncr shall it1demnifyj 
defend <:tnd hold ha:t·mless the Operator, its affiliates and their respective directors, officers, 
employees and agents (''Operator Indemnified Persons") fl·om and against any liability, loss, 
damage, claim, cost, charge or expense of any kind or nature, including reasonable attorneys' 
fees, expenses and other costs of litigation {collectively, "Damages") incurred by m1y Operator 
It1demnified Person in connection with (1) injury to or death of any person or dan1age to property 
(including the Solar Lens, the Project and ony facilitie,s related to the Solar Lens or the Project) 
and (ii} any claftns by third parties, in each case, as a result of or otherwise relating to (A) the 
breach by the Owner of any of its obligations under this Agtecruent or (B) the gross negligence 
or willful nusconduct ofihe Owner, its affiliates ~111d its and their respective din:ctots, officers, 
cn1J)loyees and agents; provided that the Owner shall not be liable to inderm1ify any such 
Opetator Indemnified Person for any Dan"tages to the extent that such Damages ate to be 
indemtlified by the Operator pursuant to Section S.l(b ), are the result of the gross hegligence or 
willful misconduet of the Operatol' or, in respect ofany soch Operatot' Indemnified Person; such 
Operator Indemnified Pei'son, at the breach by the Operators of any of its obligations under this 
Agreement. 
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(b) Subject to the limitation of liability under Article 9, the Operator shall indemnify, 
defend and hold harmless the Owner, its aft1liatcs and its and their respective directors, officers) 
employees und agents ("Ownel' lndcmni r!cd Persons") thm1 and against any Damages incurred 
by any Ovvner Indemnified Person in connection \Yith (i) injury to or death of any person or 
darnagc to property (including the Solar Lens, the Project and any facilities t·clatcd to the SiJinr 
Lolls or the Project) and (ii) any claims by third pmtlcs1 ln each case, as a result of(A) the breach 
hy the Operator ofany of its obligations under this Agreement or (B) the gross negligence or 
willful misconduct ofthc Opt::ralor, its Afflliatcs and its and their respective dircclms, officers. 
ernployees and ~~gents; provided that the Operator shall t1ot he liable to indemnify any such 
Owner Indemnified Person for any Damages to the extent such Damages are tube indemnified 
by the Owner pursuant to Section 5.1 (a), are the tesull of the gross negligence OJ' wlllful 
misconduct of the Owner or1 in respect or any such Ovvner Indemnified Person, such Owner 
lndemnifi.ed Person, or the breach by lhc Owner of any of its obligations under this Agreement. 

5.2 .Limitation of Liability. The limitation ofliahility under Article 9 shall not apply 
to of ll1dudc the amount of insurance proceeds received by the Operator under insurance 
obl<\ined in acconlnnce with this Agreement. 

5.3 No EUect on InStJrers. The provisions of this Article 5 will not he construed to 
relieve any insurer of its obligations to pay any insuranee claims in acconlante with the 
provisions of any valid insurance policy. 

SA Survival. The Parties' obligations under this Article 5 survive any termination of 
this A~:,'1·eement. 

ARTICLE 6 
OWNERSHIP; RISK OF LOSS AND INSURANCE 

6.1 Ownership of So1arLenses. Title l(J each Solar Lens shall remain in Owner dwing 
the term of this Agreement. The Sola!' Le11ses shall at aU times and pei'sonal property 
of the Owner regardless of how the Sol at Lenses may be affixed to any real property as part of a 
Project. Owner shall be pcrml!ted to dis~1lay notice Of its ownership of the Solar Lenses by 
affixing to each Solar Lens an identifying stencil or plate or any other indicia of ownership. 
Operator agrees to keep the Solar Lenses at the Insta1latfon Site, Operator shall not remove the 
Solar Lenses from the Installation Site without the plior written consent of Owner. In addition to 
any other rights Owner may have with respect to Solar Lenses (including, but not limited to 
tights granted elsewhcte in this Agreemet1t or by statlite), in order to secure the pay!1lent of the 
Rental Payment and any other sums due 01' to bec()me due from Operator to Owner hereunder, 
Operator hereby grants to Owner a security interest in all of Operator's real property, equipment 
a11d personal property that are pa11 of or located at t11o Installation Site, whethet; now existing or 
hereafter mising ot acquired by Operator at any time during the Teni1 of this Agreement~ and iri 
ally and aU accessions or additions thereto, substitutions therefore, and replacements, proceeds 
and products thereof. Qpetator agrees to execttte and deliver to Owllet·, upon tequest, financing 
statcrr1cnts, continuation statemetlts and such other documents as Owt1cr may requit·e to pcdcct 
and maintrtin the security interest gtanted by Opetator hereby. In the event of Opet'ator's default 
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in the payment of Rental Payments or any other sums due under this Agreement, Ovmcr shall 
have, in addition to al!t)thcr Tights and remedies provided by law or by other provisions ofthis 
Agreement) the rights and remedies of a secured party under the Uniform Commercial Code as 
the same now exists, plus such further rights as may hereafter be granted by amcndrncnt thereoC 
Operator vvill not, directly or indirectly, sublet) lend or otherwise rei inquish possession and 
corHrol of the Solar Lenses williolll the prior written consent of Owner. In no event shall any 
sublease, lending arrangement, or other relinquishment of possession of lhe Solar Lenses, 
whether or not done with the knowledge or approval ofOwncrl cause Operator's obligations 
under this Agreement to be discharged or diminishcd to any extent. 

6.2 Risk of Los§, All tisk of loss ur damage to the Solar L<1oses shall be borne by 
Operator during the term of this Agreement. 

(a) Required Coverage. The Operator shalL obtain and maintain) at its sole 
expense, the fhllowing insurance: 

1, Propgty~. Properly insurance, insuring against loss, 
damage or destruction by tire nnd other casualty, including theft, vandalism and 
malicious mischief, insuring the Solar Lenses for not less than One Hundred 
Percent (l 00%) of their full insurable replacement cost, with coverage to he 
sufficient to repair or replace the Solar Lenses. 

2. Flood Insurance; Within sixty (60) days after written notice fhim 
Owner to Operator that the installation Site is located in a special flood hazard 
area designated by the Federal Emergency Management Administration, flood 
insurance coverage suft1cient to repair or replace the Solar Lenses in the event of 
any damage or loss due to Hooding. 

3. Earthqnake Insurance. Within sixt.y(60)-day7' after wl'ittet1 imtice 
fi·om Ownet· to Operator that the (nstallation Site is located in high earthquake 
h<tzard area designated by fhe U.S. Geological Survey; earthquake insurance 
coverage sufficient to repair or t'eplacc the Solar Lenses in the event of any 
damage or loss due to an earthquake. 

4. LiabHity Insurance. Commercial general liability insurance against 
claif11s for personal injury, bodily injw•y or death, and property damage or 
destruction occurring in, on or around the Installation Site and any other claims 
related to the design, manufacture, delivery, installation, start~up, operation or 
maintenance of the Solar Lenses, in amounts not less than One Million Dollars 
($11000,000) per occurrence; with an aggregate not less than Five Million Dollars 
($5,000,000). 

5. Worker's Compensation Insurance. Worker's compensation 
insurance, or Its equivalent, in. the statutorily mandated tim its. 
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6. Other Insurance. Such other insurance and coverages as may be 
ilcecssary to comply any applicable laws or as Owner or Operator muy otherwise 
deem Ilecessary in their reasonable discretion. 

(b) r_Q]icyj<equiren!ents. All insurance policies shall: (i) provide for a waiver 
of subrogation by the insurer as to claims against Owner, its cmptoyees and agents nnd 
provide tlwt such insurance cannot he unreasonably cancelled, invalidated or suspended 
on account ofthe conduct of Operator, its officers, directors, employees or agents; (ii) be 
vvritlcn on an "occurrence" basis and provide that al! insurance required to be canied by 
Operator is primary, that any "no other insurance" clause in. any insurance policy required 
to be carried by Operator excludes any policies of insurance maintained by Owner, and 
thal all such insurance policies will not be brought into contribution with insurance 
maintained by Owner; (iii) provide that the policy of insurance shall not be tcrrninated, 
cancelled or suhslantially modified without at least thirty (30) d<~ys prior written notice to 
Owner, unless such termination or cancellation is for non-payment, in which case, the 
policy of insurance shall not be terminated or cancelled without at least ten (I 0) days 
prior written notice to Owner; (iv) be issued by in!lurance companies licensed to do 
business in the state in ,:vhich the lnstallation Site is located and which are rated A- or 
better by Best's Key Rating Guide or otherwise approved by Owner; (v) be written tbr a 
period of all cast one ( l) year; and (vi) name Owner·, its successors, assigns arid affiliates, 
as an additional insured and loss payee. 

(c) Evidence oflnsuranee. Prior to installation oflho Solar Lenses, Operator 
shall have delivered to Owner all required policies ofinstll'ancc, together with certificates 
of insurance. or other evidence of coverage satisfactory to Owner, evidencing that such 
insurance !s in full force and effect (or will be in full force and effect no later than the 
Effective Date) and satisfies the requirements set ti.nth in this Agreement. At least thirty 
(30) days prior to the expiration ofeach such policy, Operator shall furnish Owner 
written evldenee that such policy hns been renewed ot replaced by delivering to Owner a 
copy ofthc replacement poHcy or an insurance company ccitlng that there is 
in full force and effect insurance of the type~ and in the amounts requited by this 
Agreement 

ARTICLE 7 
FORCE MAJEURE 

7.1 Event ofFotce Majeum. Any failure by the Openttor or the Owner to C:arry out 
any of their respective obligations under this Agreement \Viii not be deemed a breach of contract 
or default, other than obligations to pay monies due and payable pursuant to this Agreement, if 
such failure is arises out of causes beyond the control and without the fault or negligence of such 
Party (an"Evcnt Of Force Majeure"), that Party having taken all appropriate precahtions; due 
care and reasonable alternative measures wlth the objective ofavoidit1g such failure and of 
carrying out its obligations under this Agreerne11t If arly activity is delayed, ctlrt!.tiled or 
prevented by an Event ofFoi·cc M<'qeurc, then, anything in this Agreement to the contrary 
notwithstanding, the time for can·ying out the activity thereby affected and the te1'm of this 
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Agrecrnenl will each be cxtcnclcd for a period equal to the total of the pcriNls during which such 
Evcnl of rorcc Majeure was operative, m1d ft)r such further periods, ifany, <IS nrc necessary to 
make good the lime lost as a result of such Event of Force Mz~eurc. 

/,2 Notice; Cooperation. The Party whose ahilily to perform its obligations is affected 
by an Event of Force Majeure shall notify ns soon ns practicable the other Party in vvriting, 
stating the causcl and the Parties shall endeavor to do all reasonable acts and things \Vi thin their 
power to remove such cause. No Patty is obligated to t·csolvc or tctminatcany disagreement >vith 
third parties, 1nduding labor disputes, except under conditions acceptable to it or pursuant to the 
nnal decision of any arbitral, judicial or statutol·y agent having jurisdiction to finally resolve the 
disagreement As to labor disputes, any Party may request the other Party to cooperate in a joint 
endeavor to .ailcviate any conflict which may arise. 

ARTICLES 
TERM AND TERMINATION 

8.l Term of Agr_eerpenL This Agreement becomes effective as of.lhe Effective Date 
and, unless terminated by either Party pursuant to this Article 8, will terminate on the thirty (30) 
year anniversary of the installation of the last Solar Lt:ns hereunder. 

8.2 Events of Default. The following events shall <::onstitutc Events of Default: 

(a) Operator shall fail to make any Rental Payment or other pttyn1cnt 
hereunder 1ncluding payment of pcrsohal property taxes, other taxes, fees, or assessment$ 
within thirty (30) days after the same shall become due; 

(b) Eithe1·.Party breaches any of its material obligations under this Agreement 
and falls to cure such breach within ninety (90) days of the receipt of Written notice from 
the other Party; provided, however, that the exeroise of any termination right to be 
effective nt1.1St oc<;:ur within ninety (90) days after the othet Party becomes aware that its 
termination right exists; provided, fttrther, that the Patty will opportunity~ within 
ninety (90) days of receiving notice of the event or breach to cure the event or breach, or, 
if such eVent or breach is not reasonably capable of being cw·ed within such period, to 
submit to the other Party a pla11 (a '1Remedial Plan") calculated to cure such event or 
breach within an additional rca~ohable period oftime but, having commenced actions to 
cure the event or breach in accordance with a Remedial Plan, tails to pursue such actions 
diligently or is unable tti effect a cure within the period contemplated in the Remedial. 
Plan; provided, further, that if the e..xistencc of such event or breach is disputed, such 
termination may occur only foJlowing resolution of the dispute regarding the existence or 
non-existence of a breach~ 

(c) A Party (i) does 11ot generally pay its debts as they becml1c due, (ti) ceases 
to do business as a going concern, (iii) admits in writing its inability to pay its debts, (iv) 
makes an assignment for benefit ofcreditors, (v) coinmences any case, pt'oceeding, or 
action seeking to have an otdcr for relief entered on its behalf against it as a debtor m· to 
adjudicate it as bankrupt or insolvent or is subject to any lnvt1ltmtary proceeding 

9 

KM00314 

KM00314 

Case 2:15-cv-00828-DN-BCW   Document 140-2   Filed 03/28/17   Page 41 of 49



regarding the same, (vi) seeks reorganization, arrangement, adjustment, liquidation, 
dissolution, or composition of it or its debts under any law relating to bankruptcy, 
insolvency, reorganizaticm or relief of debtors, or (vii) seeks appointment of a receiver, 
trustee, custodian, or other similar official f(n· it or ti:n· all or any part of its property; or to 
take any action in tontemplation of or to authorize any of the foregoing actions; or 

(d) After a period Ufsixty (60) days following written notice fi•om Owner, 
Operator shall fail to discharge any mortgage, security interest, pledge. lien, charge, 
encumbrance or daim ns described in Section 2. 12. 

8.3 Termination bv the 0\vner. fn the event ofun_ Event of Default by the Operator 
not cured within any aprllicahle cure period, the Owner may at its sole option have the right to 
exercise concurrently 0r sej1uratcly any one or more of the following remedies, and without Hny 
election of remedies being deemed to have been made; 

(a) Tetminate thi~ Agreement at any time by providing Operata~' written 
notice of termination sped fylng the effective date of tenninalion (which dme may not be 
earlier than the date that all conditions and contingencies to termimttion have been 
satisfied and the Chvncr is entitled to terminate this Agreement); 

(b) With written notice or demand and with appropriate legal process, enter 
into the Instalhnent Site where any Solar Lenses 111ay be located and take possession or 
and remove tho .same (in the event of entry and repossession, Operator hereby expressly 
waives aU rights to possession aml all claims i(lr damages or loss by reason of such entry 
and repossession); 

(\~) Retain a replacernent opetntor to perform the Work; and 

(d) Proceed hy appropriate action either at law .odn equity or bankruptcy to 
enforce performance by Operator of Hs obligations under this Agreernent or to recover 
damages for breach thereof. 

8.4 Termination by the Operator. ll1 the event of an Event of Default by Owner not 
ctwcd within any applicable cme periods, the Opel'ator may terminate thls Agreement at any time 
by providing Owner written notice often11ination specifying the effective date oftcrminatlon 
(which date may not be earlier than the date .that all tonditi<ms and c011tingcncics to tcm1ination 
1Htve been satisfied and the Operator is et1titled to terminate this Agreement). 

8.5 Transition t6 New Operator. In the event of any termination under Section 8.3, in 
the ev~;:nt that the Owner retains a replacement Operator to perfonn the Work, the OWner may 
request that the Ope1·ator continue to maintain a sufficient number oflocal and expatriate 
employees to assist in training a replacement operator and to perform such other transition work 
as the Owner may !'easonab[y request, and the Operator shall comply with any such request for a 
period not to a·weed three (3} months. In addition, the Operator shall execute any and all 
assig11111ents and other documents necessary to allow for such replacement operator to continue 
to perform the Work and operate the Solar Lenses in a manner consistent with the operation 
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planned under this At,rrcemenl, including by way of example, but not limitation, an assignment of 
rights under any power purchase agreement; assignrnct1t of rights under any leases relating to the 
structures on \Vhich the Solar Lenses are installed, the real property on vvhich such strncturcs are 
located, the receivers collecting energy from the Solar Lenses and all other equipment relating 
thererto; and assignments of intellectual property rights necessary for operation of the. Solar 
Lenses and any related equipment. 

8.6 Surrender. Upon the termination ofthis Agreement with respect to any Solar 
Lens, Operator shall, at its own cost and t:Xpense, deinstail, package, load and return theSolar 
Lenses to Owner at the address specified by Owner. 

ARTICLE 9 
LIMITATIONS 01? LIABILITY 

NEITHER OF THE PARTIES SHALL HAVE LIABILITY FOR ANY INCIDENTAL, 
CONSEQUENTIAL, SPECIAL, INDIRECT OR EXEMPLARY DAMAGES TO THE OTHER 
ARISING OUT OF THIS AGREEMENT OR THE TRANSACTtONS, EVENTS OR 
OCClJRR ENCES RELATED THERETO, EXCEPT IN THE EVENT OF SUCH PARTY'S 
GROSS NEGLIGENCE OR WILLPUL MlSCONDUCT, AND EACH HEREBY WAIVES 
ANY AND ALL SUCH CLAIMS FOR INDIRECT1 CONSEQUENTIAL, SPECIAL, 
INDIRECT OR EXEMPLARY D.AMAGES AGAINST THE OTHER. 

ARTICLE 10 
CONSULTATION AND ARBITRATION 

10.1 At·bitration. 

(a) If (lny daim, dispute or controversy al'ises betvveen the Parties with respect to lhc 
Agreement (a "Dispute") that cannot be resolved by the Parties, then shall be 
resolved by binding arbitration pursuant to the Commercial Atbitration Rules of the An1erican 
Atbitration Association. The a1·bitration shall be the sole and exclusive forum for resolution of 
such Dispute, and the award rendered shall be final and binding, .Judgment on the award 
rendered may be entered in any court .having jurisdiction thereof. 

(b) The arbitration shall be conducted in English and shall be held in Salt Lake City, 
Utah. 

(c) Any awal'd of the al'bltrator(s) (1) shall be in writing, (ii) shall state the reasons 
upon which such award is based and (iii) may include an award ofcosts, including reasonable 
attotncys) fees and disburscn1e11ts. · 

(d) The arbitrators shall.have no authority to award consequential damages or 
punitive damages or any other damages not measured bythe prevailing Party's actlml direct 
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damages, and the arbilrators may not1 in any event, make any ruling, finding or mvard that docs 
not confMm to the term and condit io11s of this Agreement. 

(c) Any Party may make an application to the arbitrators seeking injunctive relief to 
maintain the. status quo until such time as the arbitration ~:nvard is rendered or the dispute, 
Cl)ntnwersy or cluirn is otherwise resolved. Any Party may also apply to any court having 
jurisdiction and seck injunctive relief in order to maintain the status quo until such time as the 
arbitration HWard is rendered or the dispute, controversy or clai!YI is otherwise resolved. 

In the course of resolving Disputes, to the extent practicable, the Parties shall continue to 
perform the terms nnd conditions ofthis Agreement that arc not in dispute. 

ARTICLE It 
REPimSENTATIONS AND \VARRAN'fmS 

t l.l IlYJl1o Owner. In order to induce the Operator to enter into this Agreement the 
Owner makes the following representations nnd vvarranties as of the date hereof; which wrvivc 
the execution and delivery hereof: 

(a) it is a duly organized, validly existing and in good 
standing urHler the laws ofthe State of and has all i'equisite power 
and authority to enter into and pcrfot'm this Agreement; 

(b) the individual executing this Agreement on behalf of Owner is an authorized 
representative of Owner having all requisite power and authority to enter into and perfo1111 this 
Agreement; 

(c) the execution, delivery and perfotmanCt1 of this Agreement (i) have been 
duly authorized hy all necessary actions on the part of the Owner, and (ii) will not result in any 
violation of or conilict with or constitute a dt;;{ault under any provision of applicable law or of 
any judgment, decree or order ofa court or governmental instrumentality applicable to the 
OwnCJ' t1r any material agreement or otht:r instrument to which the Owner is a parry or by which 
it is bound, including the Purchase Agreement; and 

(d) this Agreement constitutes a valid and binding obligation of the Owner 
enforceable against the Owner in accordance with its terms. 

11,2 By lh~ Operator, In order to indute the Owner to en fer into this Agreement, the 
Operator makes the followingrepresentatlons and warranties as of the dale hereof, which survive 
tho execution and delivery hereof: 

(a) it is a Hniited liability cornpanydtHy organized, validly existing and in good 
st&nding under the laws of the State ofNevada and has all requisite limited liability company 
power and authol'ity to enter into and perform this Agreement; 
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LTB,LLC 
3838 Raymert Drive, Suite #1 0 
Las Vegas, NV 89121 
Attn: Neldon Johnson 

12.3 Entire Agreement. This Agreement sets tbrth the entire agrecrncnt and 
understanding of the Parties related to the subject matter hereoF. 

12.4 Severability. The invalidity of any provision hereof shall not af1cct the validity, 
force or effect of the remaining provisions hereof. 

12.5 Amendment. This 1\greement mny be amended, modified, supcrsecbl, rescindcd 1 

or canceled only by a written instnm1ent executed by the Parties, 

! 2.6 Waivers. The f~lilure of any Patty to this A&,rrcemenl at any time or times to 
require pcrforrnance of any provision under thi:, Agreement shall in no manner affect the right at 
a later time to enforce the same performance, A waiver by any l'arly to this Agreement of any 
such condition or bregch of any term, cQvmwnt, representation, or warranty contained In this 
Agr~:ementl in any one or more inslances1 shall neither be construed us a further or continuing 
waiver of any such condiilon or breach nor a waiver of any other condition or breach of any 
other term) covenant} representation, m warranty con[alncd in this Agreement. 

12.7 Assigm11ent/Subcontracling. Neither Party may a:;;sign or subcontract any of its 
rights or obligations under this Agr~ement without the prio1' \VI'ittcn consent of the other Party. 

12.8 Heading~. Section headings of this Agreement have been insetted for 
convenience of reference only and shall in no way restrict or otherwise modify any ofthe terms 
or provisions of this Agreement 

J 2.9 Counterparts. This Agreement may be executed in one counlerparts, each 
orwhiuh when executed shall be deemed to be an original, and such counterparts shall together 
constittlte one and the same instrument Each coqntcrpart m(ly be delivered by facsimjle 
transmission or e-mail (as a .pdf: .tif or similar un-editable attachment), which transmission shall 
be deemed delivery of an origina1ly executed counterpart hereof 

12. 1 0 Binding Agreement. This Agrecrncni shall be binding upon the successors and 
assigns of each ofthe parties. 

(Signalute Page Follows] 
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(b) the individual executing this Agreement on behalf o Operatods an aulhorl?:cd 
representative of Operator having all requisite power and authority to enter into and perform this 
Agreement; 

(c) the execution, delivery and pcrG:mnancc of this Agreement (i) have been duly 
auth(:Jrizcd by all hecessaty actions on the pan of the Opetator and (ii) will not result in any 
violation of or connict with or constitute a dcthult under any provision of applicable law or or of 
anyjudgment, decree or order of a court or governmental instrumentality applicable to the 
Operator or any material agreement or other instrument tn which the Operntot· is a party or by 
which it is bOund; and 

(d) this Agreement constitutes a valid and binding obligation ofthc Operator, 
cnft1rceablc against the Operator in accordance •kith its tern1s. 

ARTICLE 12 
JVHSCELLANI!~OUS 

12.1 Governing Law. This Agreement is governed by and construed in accordance 
with the laws of the State of Utah, without regard to its conflicts of law principles. 

12.2 Notices. All notices, requestsl demands, and other communications required 
under this Agreement shall be in wdting1 in English, and shall be deemed to have been duly 
given if delivered (i) personally, (ii) by facsimile transmission with written confirmatiOii of 
receipt, (iii) by overnight delivery \vith a reputable national overnight delivery service, or (iv) by 
mail or by certified n1ail, retun1 receipt requested, and postage prepaid. lfany notice is mailed, it 
shall be deemed given five businet>s days after the date such notice is deposited in the United 
States maiL Any notice glven shall be deemed given upon the actual date of such delivery. If 
notice is given to .a party, it shall be given at the address for such party set forth below. [t shall 
be the responsibility of the Parties to notify the other Party in writing of any name or address 
changes. 

If to Owner: 

Attn; ________ _ 

lf to Operator: 
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IN WITNESS WHEREOF, the Partic.'-S hereto have caused this Operation and 
Maintenance Agreement to be duly executed on the day and year first above written. 

For Iu1cmal Use Only: 
AEPAff __ _ 
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OWNER 

a ____________________ _ 

(Signature) 
Title: 

Date: ·--------------

OPIJ:RATOR 

LTB,LLC 
a Nevada limited liability company 

By; 

(Signature) 

Title:-----------

Date;--------------
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Exhibit A 

Solnr Pun~hasc AgrcemcHi 

[See Attached] 
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Exhibit B 

OtJ(~{'atlng nml Safety Gnidclim:s 

[See Attached] 
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