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Moran, Christopher R. (TAX)

From: Moran, Christopher R. (TAX)
Sent: Thursday, December 01, 2016 3:53 PM
To: 'Tate Bennett'; 'Donald Reay'; 'Justin Heideman'
Cc: Healy Gallagher, Erin (TAX); Hines, Erin R. (TAX); 'Travis Sorenson'; Christian Austin
Subject: USA v. RaPower3, et al.: Letter regarding Todd Anderson's subpoena response
Attachments: 2016 12 01 Letter to Tate Bennett & Opposing Counsel.pdf; 2016 12 01 Attachment to 

Bennett Letter- Freeborn supplemental response to US first set of interroga.PDF; 2016 
12 01 Attachment to Bennett letter- Shepard supplemental response to US first set of 
interrogat.PDF; Exhibit 1 to Letter to Tate Bennett & Opposing Counsel.PDF; 
EX00023.pdf; Exhibit 49.pdf

Dear Counsel: 
 
Please see the attached letter concerning Todd Anderson’s response to the United States’ subpoena in the subject case. 
 
Thank you, 
 
Chris Moran 
 
 
Christopher R. Moran 
Trial Attorney, Civil Trial Section-Central Region 
Tax Division 
U.S. Department of Justice 
Telephone:  202-307-0834 
FAX:    202-514-6770 
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U.S. Department of Justice 

Tax Division  

Trial Attorney:  Christopher R. Moran 
Attorney’s Direct Line:  202-307-0834 
Fax No. 202-514-6770 
Christopher.r.moran@usdoj.gov 

Please reply to: Civil Trial Section, Central Region 
P.O. Box 7238 
Washington, D.C. 20044 
 

CDC:RSC:CRMoran 
DJ 5-77-4466 
CMN 2014101376 
        December 1, 2016 
VIA EMAIL 
 
Tate Bennett 
Millard County Public Defender 
PO Box 272 
Fillmore, Utah 84631 
millardpublicdefender@gmail.com 
 
Justin D. Heideman (jheideman@heidlaw.com) 
HEIDEMAN & ASSOCIATES 
2696 North University Avenue, Suite 180 
Provo, Utah 84604 
 
Donald S. Reay (donald@reaylaw.com) 
REAY LAW, PLLC 
43 West 9000 South, Suite B 
Sandy, Utah 84070 
 
 

Re: United States v. RaPower-3, LLC, et al. 
Case No. 2:15-cv-00828-DN-BCW 

Dear Counsel: 

 As you are aware, the United States issued a subpoena for documents to Todd Anderson 
of the Anderson Law Center in Delta, Utah.  The subpoena seeks documents related to a letter 
addressed to “Potential RaPower-3 Customer” and purportedly written by Mr. Anderson, which 
appears on the RaPower-3’s website1 (the “Anderson letter”).  The Anderson letter is dated 
August 8, 2012 and addresses “four possible ways to reduce tax liability” from purchasing 
“RaPower-3 energy equipment.”   

                                                 

1 See http://www.rapower3.com/tax-benefits, (“Click here to see our tax attorney letter for from Anderson Law 
Center, P.C.” (sic.)), last accessed December 1, 2016; Pl. Ex. 23 (copy attached to this letter). 
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The United States understands that the “RaPower-3 energy equipment” referenced in the 
Anderson letter are the solar lenses that are at issue in this case.  (See ECF Doc. 2 ¶¶ 17-34.)  
The parties agree that discovery is needed on statements made by Defendants regarding their 
solar lenses and any related federal tax deductions, credits or benefits they promote. See 26 
U.S.C. § 6700(a)(2)(A); (ECF Doc. 2 ¶¶ 157-198; ECF Doc. 35 ¶ 2(a)).  Discovery is also 
needed on what Defendants knew, or had reason to know, about the truthfulness or falsity of the 
statements they made about the federal tax consequences of participating in their solar energy 
scheme. (ECF Doc. 2 ¶¶ 76 & 77.) Defendants claim that they relied on the advice of attorneys, 
including Mr. Anderson, to support their statements.  (ECF Doc. 22, Sixth Defense, ECF Doc. 
23, Sixth Defense; See also Gregory Shepard and Roger Freeborn responses to United States’ 
Interrogatory No. 16 (copy attached to this letter).  A party “may obtain discovery regarding any 
nonprivileged matter that is relevant to any party's claim or defense.”  Fed. R. Civ. P. 26(b)(1).    

Accordingly, the United States seeks to discover information related to the circumstances 
under which this letter was written and information that was conveyed between Mr. Anderson 
and the Defendants in this case.  No Defendant filed a motion to quash the subpoena.  As 
discussed below, Mr. Anderson produced some documents and withheld others because they “are 
or may be privileged.”  The purpose of this letter is to explain why the United States disagrees 
with Mr. Anderson’s characterization: (1) invoices and related financial information are not 
protected; (2) any privilege that may have attached has been waived, and (3) the attorney work-
product doctrine does not apply because the documents were not prepared in anticipation of 
litigation, and even if it did apply, the protection has been waived. We invite Mr. Anderson and 
the other parties to further discuss this matter in hopes of resolving the matter by December 16, 
2016, without Court involvement. 

I. TODD ANDERSON’S PRODUCTION   

a. The documents Mr. Anderson produced demonstrate that he was involved in 
preparing the Anderson letter and that it is being used in an unauthorized 
manner.   

On August 15, 2016, the United States received Mr. Anderson’s response to the United 
States’ subpoena through his attorney, Mr. Tate Bennett.  (Exhibit 1 to this letter.)  Mr. Anderson 
produced 5 responsive documents (Exhibits A – E, to Anderson production).  Mr. Anderson’s 
production included two documents, one of which Mr. Anderson describes as a document he 
downloaded from the RaPower-3 website on October 11, 2013 (Exhibit D to Anderson 
production), and a “draft letter [that] was never signed or delivered to any person as being a final 
draft with the contents being endorsed by the Anderson Law Center” (Exhibit E to Anderson 
production).  Exhibits D and E to the Anderson production appear nearly identical to the 
Anderson letter that is the basis for the United States’ subpoena to Mr. Anderson.  Mr. 
Anderson’s production also included correspondence between Mr. Anderson and the IRS 
(Exhibits A & B to the Anderson production) and a “cease and desist letter,” dated June 30, 
2013, to Neldon Johnson and RaPower-3, sent on Mr. Anderson’s behalf (Exhibit C to the 
Anderson production).   
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In Mr. Anderson’s June 11, 2013 letter to the IRS (Exhibit B to the Anderson 
production), Mr. Anderson describes the Anderson letter as “a working draft regarding generic 
tax descriptions of tax regulations.”  Mr. Anderson noted that he “did not have enough 
information to provide a specific, legal opinion about tax consequences,” and that his 
representation of Neldon Johnson and/or RaPower-3 ended before he learned adequate 
information to render a legal opinion.  Mr. Anderson claims he never signed the Anderson letter 
and that it was only meant to elicit information from RaPower-3 and its principals. 

In the “cease and desist letter,” (Exhibit C to the Anderson production) Mr. Anderson’s 
attorney, Mr. Tate Bennett, advised Neldon Johnson and RaPower-3 that the Anderson letter was 
a “rough draft” intended only to solicit information from RaPower-3 to aid Mr. Anderson’s legal 
analysis. Mr. Bennett observed that the Anderson letter was being used in an unauthorized 
manner, i.e., being displayed to third parties, which was contrary to the letter’s intended purpose.  
The “cease and desist letter” demanded that Neldon Johnson and RaPower-3 “immediately cease 
the use and distribution of the advisory letter,” among other demands.  The Anderson letter 
remains on RaPower-3’s website to the present day.   

The documents Mr. Anderson produced demonstrate that he was, at some point, retained 
by RaPower-3 and/or Neldon Johnson to give advice on possible tax ramifications of the 
RaPower-3 solar lens program and that, in Mr. Anderson’s opinion, the Anderson letter on 
RaPower-3’s website is being used for purposes it was not intended.   

b. Mr. Anderson withheld responsive documents because they “are or may be 
privileged.”   

As discussed above, it is clear that at some point RaPower-3 and/or Neldon Johnson 
engaged Mr. Anderson to give advice on possible tax ramifications of the RaPower-3’s solar lens 
program.  A copy of the Anderson letter appears on the RaPower-3 website and contains 
statements about the federal tax implications of the solar lenses at issue in this case. The exact 
nature of Mr. Anderson’s engagement is unclear, however, in Mr. Anderson’s opinion, the 
Anderson letter on RaPower-3’s website is being used for purposes it was not intended.   

Mr. Anderson withheld 28 documents because he believes the documents “are or may be 
privileged” by the attorney-client privilege and/or attorney work product doctrine.  

The withheld documents fall into four categories: 

1) invoices from the Anderson Law Center to Neldon and Glenda Johnson for legal 
fees and costs and a communication regarding a returned check (ALC Reference 
numbers 371, 389, 424, 372, 463, 499, 470 and A); 

2) correspondence between Anderson Law Center attorneys and Neldon Johnson 
(ALC Reference B, N, O, P, Q, R, T & U); 

3) documents provided to the Anderson Law Center by Neldon Johnson (ALC 
Reference C, D, E, F, G, H, I, J , K & L); and 
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4) attorney notes (ALC Reference M & S).   

We disagree with Mr. Anderson’s assertions.  For the reasons discussed below, each 
category of documents is either not protected by the privilege or doctrine asserted, or the 
Defendants have waived any protection that may have applied.   

II. THE ASSERTED PROTECTIONS DO NOT APPLY, AND EVEN IF THEY DID 
APPLY, THEY HAVE BEEN WAIVED.   

By enumerating the 28 withheld documents in a privilege log, Mr. Anderson implies that 
the documents are responsive to the United States’ subpoena (i.e., that the documents concern 
the Anderson letter), but he contends he cannot produce the documents because the attorney-
client or attorney work-product doctrine may apply. We disagree for the following reasons: (a) 
no privilege attaches to invoices; (b) Defendants have publicized the Anderson letter and the 
legal advice it contains, thereby waiving any attorney-client privilege; (c) all defendants have 
raised “advice of counsel” as an affirmative defense to the United States’ claims against them in 
this lawsuit, thus opening the door to discovery about the Anderson letter; and d) the attorney 
work product doctrine does not attach to the Anderson letter because the letter was not prepared 
in anticipation of litigation, and even if it were prepared in anticipation of litigation, the attorney 
work-product doctrine has been waived.   

a. No privilege attaches to invoices from the Anderson Law Center to Neldon 
and Glenda Johnson for legal fees and costs (ALC Reference numbers 371, 
389, 424, 372, 463, 499, 470, and A).   

Mr. Anderson is withholding invoices and a letter regarding non-payment of fees because 
he believes that they are privileged documents (Category 1.)  They are not.  Information 
regarding a fee arrangement is not part of the professional consultation between an attorney and 
the client and therefore the information is not privileged.  In re Grand Jury Subpoenas, 906 F.2d 
1485, 1492 (10th Cir. 1990); Wing v. Fulbright & Jaworski LLP, 2010 WL 1566801, at *2 (D. 
Utah 2010) (disclosing accounting and disposition of money paid from a client to an attorney 
does not violate the attorney-client privilege or the work-product doctrine).  Because the invoices 
are not covered by any privilege, all documents in Category 1 should be produced. 

b. To the extent attorney-client privilege may have attached to the documents in 
Categories 2-4, Defendants have waived it. 

i. Defendants waived the attorney-client privilege by publicly disclosing 
the Anderson letter on their website, and have therefore waived any 
attorney-client privilege related to it.  

The attorney-client privilege potentially protects correspondence between Mr. Anderson 
and his clients, Neldon Johnson and RaPower-3, and documents they provided to Mr. Anderson 
(Categories 2 & 3).  In order to be covered by the attorney-client privilege, a communication 
between an attorney and client must relate to legal advice or strategy sought by the client.  
United States v. Johnston, 146 F.3d 785, 794 (10th Cir. 1998).  That communication, however, 
must be kept confidential to maintain the privilege. “[C]onfidentiality is the key to maintaining 
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the attorney-client privilege, a party waives the privilege when he voluntarily discloses to a third 
party material or information that he later claims is protected.”  In re Grand Jury Proceedings, 
616 F.3d 1172, 1184 (10th Cir. 2010).  The “confidentiality of communications covered by the 
privilege must be jealously guarded by the holder of the privilege lest it be waived.”  In re Qwest 
Commc'ns Int'l Inc., 450 F.3d 1179, 1185 (10th Cir. 2006) (citing United States v. Ryans, 903 
F.2d 731, 741 (10th Cir.1990)).   

We assume, for purposes of this letter, without conceding, that the communications and 
documents exchanged between Neldon Johnson, RaPower-3 and Mr. Anderson related to facts 
conveyed in confidence to secure legal advice and/or legal advice that would reveal such facts 
and therefore are subject to the attorney-client privilege.  But neither Neldon Johnson nor 
RaPower-3 keep the Anderson letter confidential. 

The Anderson letter is publically available on RaPower-3’s website and is used to assist 
RaPower-3’s customers in claiming depreciation and tax credits on their federal income tax 
returns.  RaPower-3’s website informs its customers that they “relied on [Mr. Anderson], who 
offered [his] research and opinions, to become involved with RaPower-3.”2  RaPower-3 makes 
no effort to keep information it received from Mr. Anderson confidential.  Rather, the opposite is 
true.  RaPower-3 publicizes the Anderson letter and uses the letter to induce customers to 
purchase lenses and claim tax benefits.  Defendant Greg Shepard tells RaPower-3 customers to 
use the Anderson letter when their tax returns are examined by the IRS.  See Pl. Ex. 49 from the 
deposition of Frank Lunn (copy attached to this letter).  Any attorney-client privilege that may 
have applied to the Anderson letter has been waived by Neldon Johnson and RaPower-3.   

Because the Defendants waived the attorney-client privilege with respect to the Anderson 
letter, the remaining question becomes to what extent they have waived the attorney-client 
privilege for related documents, or in other words, the scope of the subject matter waiver.   A 
client's voluntary disclosure of documents otherwise protected by the attorney-client privilege 
breaches the confidentiality of the attorney-client relationship and effects a waiver of the 
privilege not only as to the disclosed documents, but also as to all documents relating to the 
subject matter of the disclosed documents.  United States v. Graham, 2003 WL 23198792, at *5 
(D. Colo. Dec. 2, 2003) (emphasis added) (citing In re Sealed Case, 676 F.2d 793, 809, 818 
(D.C.Cir.1982).  Fed. R. Evid. 502(a) codifies the scope of a privilege waiver.  Rule 502(a) 
provides that disclosure of a privileged communication to a federal office or agency waives the 
attorney-client privilege with respect to undisclosed communications only if three conditions are 
met.  (1) the waiver must be intentional; (2) the disclosed and undisclosed information and 
communications concern the same subject matter; and (3) the communications ought in fairness 
be considered together. Based on the information available to the United States, by waiving the 
attorney-client privilege with respect to the Anderson letter, the privilege has also been waived 
with respect to the documents in Categories 2 and 3.   

                                                 

2 See http://www.RaPower-3.com/#!bonus-depreciation, last visited September 8, 2016.   
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First, Rule 502(a) includes circumstances where privileged communications or 
information are disclosed in a federal proceeding or to a “federal office or agency.”  When a 
document is made publically available, it is, by default, made available to the entire world, 
including federal agencies.  Thus, by posting the Anderson letter to the RaPower-3 website, 
RaPower-3 and Neldon Johnson intentionally waived attorney-client privilege with respect to the 
Anderson letter.3  See also Utah R. Evid. 510(a) (privilege is waived when a privilege holder 
“voluntarily discloses or consents to the disclosure of any significant part of the matter or 
communication”).   

Second, correspondence between Mr. Anderson and his clients, Neldon Johnson and 
RaPower-3 and documents provided to Mr. Anderson (Categories 2 and 3) relate to the same 
subject matter as the Anderson letter: whether or not RaPower-3’s customers are eligible for 
certain tax incentives from the purchase of the solar lenses.  For example, the title of the 
withheld documents suggests that they relate to the Anderson letter.  These titles include 
“Executive Summary” (ALC Ref. C), “The Economic Substance Doctrine in the Current Tax 
Shelter Environment,” (ALC Ref. E), “What is the Purpose of a Federal Tax Credit for 
Renewable Energy,” (ALC Ref. F), “RaPower3 Equipment Purchase Agreement,” (ALC Ref. 
G), “Solar Purchase Referral Fee Contract,” (ALC Ref. H), “PaPower3 Operation and 
Maintenance Agreement,” (sic.) (ALC Refs. I, J, K & L), “Letter Re: Response to Tax Questions 
Posed” (ALC Ref. N), “Letter Re. Tax and Legal Information regarding RaPower-3 Equipment 
Purchase,” (ALC Ref. O), “Employment Agreement Employment of Neldon P. Johnson by 
Rapwer-3” (sic.) (ALC Refs. P, Q & R), “Letter re. Response to Questions Posed to RaPower-3, 
LLC” (ALC Refs. T & U).4   

                                                 

3 The United States recognizes that a voluntary disclosure is generally only a waiver of the of the 
communication or information disclosed and that subject matter waiver is reserved for “those 
unusual situations in which fairness requires a further disclosure of related, protected 
information, in order to prevent a selective and misleading presentation of evidence to the 
disadvantage of the adversary.”   Fed. R. Evid. 502, Advisory Committee Notes, rev. 11/28/2007.  
As discussed below, this is not a usual situation.  Not only are RaPower-3 and Neldon Johnson 
using the Anderson letter in a manner that is inconsistent with the asserted privilege, but they are 
also defending against the United States’ claims in this case by claiming reliance on the very 
advice that Mr. Anderson provided.   

4 The only documents with descriptions that do not reflect a clear relationship with the Anderson 
letter are: “Letter re. Return Check No. 395 (ALC Ref. A), “Email sent from Jessica Anderson to 
Todd F. Anderson” which is substantially similar to an email that was sent to Neldon Johnson on 
June 11 2011 (ALC Ref. B), “Patronage Dividends: A Primer” (ALC Ref. D).  We request that 
Mr. Anderson clarify whether these documents relate, in any way, to the Anderson letter or if 
they involve some other unrelated matter for which the attorney-client privilege applies.  If these 
documents are unrelated to the Anderson letter and are protected by the attorney-client privilege, 
we will accept Mr. Anderson’s representation and withdraw our request for these documents.   
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Third, the disclosed and undisclosed documents ought, in fairness, be considered 
together.  Mr. Anderson has disavowed the Anderson letter and asked Neldon Johnson and 
RaPower-3 to stop using it.  Notwithstanding Mr. Anderson’s request, the letter remains on the 
RaPower-3 website.  The tax advice purportedly contained in the Anderson letter goes directly to 
the heart of the United States’ claims in this case: that the defendants are using the Anderson 
letter, among many other statements, as part of their solar energy scheme to defraud the United 
States’ Treasury.  The letter itself, and any communications related to the letter, also go directly 
to the question of whether Defendants knew, or had reason to know that their statements to 
current and potential customers of their scheme were false or fraudulent as to a “material matter” 
under the internal revenue laws. See 26 U.S.C. § 6700(a)(2)(A); United States v. Hartshorn, 751 
F.3d 1194, 1198 (10th Cir. 2014); (ECF Doc. 2 ¶¶ 157-198).  The United States should be 
permitted to learn the circumstances surrounding RaPower-3’s engagement of Mr. Anderson, 
what information Neldon Johnson and RaPower-3 gave Mr. Anderson, and any advice Mr. 
Anderson gave that does not appear in the Anderson letter.   

Tenth Circuit precedent suggests that a broad waiver of the attorney-client privilege 
applies in these circumstances.  In United States v. Bernard, 877 F.2d 1463 (10th Cir. 1989), a 
bank fraud case, the defendant was accused of making illegal nominee loans.  When one 
borrower asked him if the loans were legal, Bernard told the borrower that he had consulted an 
attorney. When the Government called the attorney as a witness, the attorney denied ever 
discussing the loans with Bernard.  Bernard, 877 F.2d at 1465.  The Tenth Circuit held that 
Bernard had waived the privilege by “voluntarily disclosing the confidential communication” to 
the borrower.  The Tenth Circuit reasoned:   

Mr. Bernard, having revealed the purported conversation between himself and his 
counsel in an effort to induce Mr. Treat to engage in a nominee loan, cannot later claim 
the protection of the attorney-client privilege. Courts need not allow the claim of 
attorney-client privilege when the party claiming the privilege is attempting to utilize the 
privilege in a manner that is not consistent with the privilege. 

Id.  Here, RaPower-3 and Neldon Johnson revealed their communications with Mr. Anderson in 
an effort to induce customers to buy solar lenses.  Using the attorney-client privilege to prevent 
discovery of the documents withheld, in this context, is not consistent with the privilege’s 
purpose.   

Based on the privilege log Mr. Anderson provided, most of the withheld documents relate 
to legal advice that Neldon Johnson and RaPower-3 sought from Mr. Anderson relating to the 
parties’ claims and defenses in this case (i.e., the propriety of the tax deductions and credits 
related to solar lenses the Defendants sell).5  By disclosing the Anderson letter to the public and 

                                                 

5 If our understanding is incorrect, and any defendant sought advice from Mr. Anderson on a 
matter unrelated to the claims and defenses in this case, we will consider withdrawing our 
request for documents related to such a matter.  To be clear: the United States does not seek any 
(continued...) 
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advising their customers to use the letter in their IRS examinations, RaPower-3 and Neldon 
Johnson have waived any attorney-client privilege they may have had with respect to the 
documents Mr. Anderson has withheld.  The documents should be produced.   

ii. All Defendants raised reliance on advice of counsel as an affirmative 
defense to the United States’ claims, squarely putting such advice at 
issue in this case and waiving any attorney-client privilege with 
respect to such advice. 

Even if the Defendants did not waive the attorney-client privilege by disclosing the 
Anderson letter on their website, they waived the privilege by placing the communication at 
issue in this case.  All Defendants raised reliance on the advice of counsel as an affirmative 
defense in their answer.  See Doc. No. 22, Sixth Defense; Doc. No. 23, Sixth Defense.  Greg 
Shepard and Roger Freeborn specifically identified the Anderson letter as tax advice they 
received related to the solar lenses RaPower-3 sells.  See Shepard and Freeborn response to 
United States’ Interrogatory No. 16.  By raising the advice-of-counsel defense, the Defendants 
have waived the attorney-client privilege regarding what advice they received, and the United 
States is permitted to call these attorneys as witnesses to challenge the defenses.  United States v. 
Evanson, 584 F.3d 904, 914 (10th Cir. 2009).  See also New Phoenix Sunrise Corp. v. Comm’r, 
408 F. Appx. 908, 919 (6th Cir. 2010) (finding waiver of the attorney-client privilege with 
respect to a tax opinion letter and “disclosed and undisclosed communications or information 
concern[ing] the same subject matter” that “ought in fairness ... be considered” with the tax 
opinion.” (citing Fed.R.Evid. 502(a)) when a litigant relied on a tax opinion letter in its claims 
and defenses in the case.)   

For all of these reasons, the documents in Categories 2-4 should be produced. 

c. The attorney work-product doctrine does not apply to the Anderson letter, 
and even if it did, it has been waived.  

At its core, the work-product doctrine shelters the mental processes of the attorney, 
providing a protected area within which he can analyze and prepare his client's case.  United 
States v. Nobles, 422 U.S. 225, 238 (1975).  Thus, the work-product doctrine potentially 
implicates Mr. Anderson’s notes (Category 4, ALC Ref. M & S).  To the extent that Mr. 
Anderson’s notes reflect communications with RaPower-3 or Neldon Johnson, they are non-
privileged for the reasons described above in section II.c.    

                                                                                                                                                             

(… continued) 

documents related to legal advice that Mr. Anderson gave on any matter not relevant to the 
issues in this case and Mr. Anderson’s letter, Pl. Ex. 23, which appears on the RaPower-3 
website.    
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The attorney work-product doctrine is inapposite to the Anderson letter. The attorney 
work-product doctrine only prevents disclosure of information that was prepared by the attorney 
in anticipation of litigation or for trial.  In re Grand Jury Proceedings, 616 F.3d, at 1184.  There 
is no indication that Mr. Anderson’s legal analysis was drafted in anticipation of litigation or 
trial.  Rather, according to Mr. Anderson, RaPower-3 and its principals sought Mr. Anderson’s 
legal advice to induce the public to purchase their lenses.  Mr. Anderson considered the letter a 
“rough draft” and an attempt to solicit information from the Defendants from RaPower-3.  See 
Ex. C to the Anderson Production, “Cease and Desist Letter;” Exh. B to the Anderson letter, June 
11, 2013 letter to Internal Revenue Service.  Furthermore, Mr. Anderson wrote the letter in 2012, 
over three years before this litigation was filed.  Mr. Anderson does not identify any other 
litigation that was ongoing or anticipated at the time he wrote the letter. 

Even if the attorney work-product doctrine did apply to the withheld documents, which it 
does not, the Defendants waived its protections by publishing Mr. Anderson’s letter on the 
RaPower-3 website to induce customers to purchase solar lenses and by relying on the letter for 
their claims and defenses in this case.  “[A] litigant cannot use the work product doctrine as both 
a sword and shield by selectively using the privileged documents to prove a point but then 
invoking the privilege to prevent an opponent from challenging the assertion.  Frontier Ref., Inc. 
v. Gorman-Rupp Co., 136 F.3d 695, 704 (10th Cir. 1998).  The documents in Category 4 should 
be produced. 

III. CONCLUSION 

As stated in the beginning of this letter, the United States is including all relevant counsel 
in this letter in the interest of a complete resolution to this issue without resorting to filing a 
motion with the Court. However, as discussed above, case law from the Tenth Circuit makes it 
abundantly clear that the vast majority of documents Mr. Anderson has withheld – if not all of 
them – are neither privileged nor protected by the attorney work-product doctrine.  In hopes of 
resolving this matter, we suggest that all Defendants provide written notice to Mr. Anderson that 
they waive any attorney-client privilege or attorney work-product protection and expressly direct 
him to produce the subpoenaed documents.  If Defendants choose not provide such notice, we 
request that they identify why they believe the United States’ position is incorrect, by explaining 
why any specific withheld document is privileged or protected, or why the authorities cited 
above are inapposite.   
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We are, of course, willing to discuss these issues with all interested parties in a 
conference call.  If, however, these matters are not resolved and all appropriate documents are 
not produced to the United States by December 16, 2016, we will file an appropriate motion with 
the Court.  Please contact us once you have had a chance to review this letter and discuss how 
you would like to proceed.   

 
Sincerely yours, 
 
/s/ Christopher R. Moran 
 
CHRISTOPHER R. MORAN 
Trial Attorney 
Civil Trial Section, Central Region 

 

CC:  Christian Austin 
 Travis Sorenson  
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DONALD S. REAY (11948) 

43 WEST 9000 SOUTH, SUITE B 

SANDY, UTAH 84070  

TELEPHONE: (801) 999-8529 

FAX:            (801) 206-0211 

DONALD@REAYLAW.COM   

Attorney for Defendants  

R. Gregory Shepard and Roger Freeborn 

IN THE UNITED STATES DISTRICT COURT FOR  

THE DISTRICT OF UTAH 

 

UNITED STATES OF AMERICA, 

 

Plaintiff, 

v.  

RAPOWER-3, LLC, INTERNATIONAL 

AUTOMATED SYSTEMS, INC., 

LTB1,LLC, R. GREGORY SHEPARD, 

NELDON JOHNSON, and ROGER 

FREEBORN, 

Defendants. 

 

 

FREEBORN’S FIRST 

SUPPLEMENTAL RESPONSE TO 

UNITED STATES’ FIRST 

INTERROGATORIES TO  

ROGER FREEBORN 

 

Civil No. 2:15-cv-00828 DN  

 

 

Judge David Nuffer 

Magistrate Judge Brooke C. Wells 

 

  

Defendant Roger Freeborn hereby supplements his responses to the United States’ First 

Interrogatories to Roger Freeborn by adding the below supplemental answers in red to the numbered 

paragraphs of the requests as follows: 

PRELIMINARY STATEMENT 

1. Defendant’s investigation into all facts and circumstances relating to this action is 

ongoing. These responses and objections are made without prejudice to, and are not a waiver of, 

Defendant’s right to rely on other facts or documents at trial. 
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16. REQUEST:  Identify all attorneys or other tax advisors you consulted or from whom 

you received tax advice regarding any Lens, System or Component, including the dates consulted, 

the dates any advice was received, and the form of the advice (i.e., oral, email, memoranda, 

opinion letters, other written correspondence, etc.). 

OBJECTION:  Defendant reiterates and restates each Objection from above, and adds 

that this Interrogatory requests information subject to privilege, including attorney work product. 

Defendant requests the protective order matter be settled prior to allowing the Plaintiff any such 

access or information.  Defendant reserves the right to supplement this (and every other) 

Response. Without waiving any privilege, Defendant responds as follows: 

RESPONSE: Relied upon the letters from Anderson Law Center dated August 8, 

2012, from Kirton McConkie dated October 31, 2012, and from Hansen, Barnett & 

Maxwell on August 15, 2005. 
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VERIFICATION 

 

Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that I have read the 

foregoing Responses, which are based on a diligent and reasonable effort by me to obtain 

information currently available.  I reserve the right to make changes in or additions to any of 

these answers if it appears at any time that errors or omissions have been made or if more 

accurate or complete information becomes available.  Subject to these limitations, these 

Responses are true to the best of my present knowledge, information, and belief.   

Executed this 17th day of May 2016. 

 /s/ Roger Freeborn 

 Roger Freeborn, signed electronically by 

Donald Reay with permission. 
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DONALD S. REAY (11948) 

43 WEST 9000 SOUTH, SUITE B 

SANDY, UTAH 84070  

TELEPHONE: (801) 999-8529 

FAX:            (801) 206-0211 

DONALD@REAYLAW.COM   

Attorney for Defendants  

R. Gregory Shepard and Roger Freeborn 

IN THE UNITED STATES DISTRICT COURT FOR  

THE DISTRICT OF UTAH 

 

UNITED STATES OF AMERICA, 

 

Plaintiff, 

v.  

RAPOWER-3, LLC, INTERNATIONAL 

AUTOMATED SYSTEMS, INC., 

LTB1,LLC, R. GREGORY SHEPARD, 

NELDON JOHNSON, and ROGER 

FREEBORN, 

Defendants. 

 

 

SHEPARD’S FIRST 

SUPPLEMENTAL RESPONSE TO 

UNITED STATES’ FIRST  

INTERROGATORIES TO  

R. GREGORY SHEPARD 

 

Civil No. 2:15-cv-00828 DN  

 

 

Judge David Nuffer 

Magistrate Judge Brooke C. Wells 

 

  

Defendant R. Gregory Shepard hereby Supplements his response to the United States’ First 

Interrogatories to R. Gregory Shepard by adding the below supplemental answers in red to the numbered 

paragraphs of the requests as follows: 

PRELIMINARY STATEMENT 

1. Defendant’s investigation into all facts and circumstances relating to this action is 

ongoing. These responses and objections are made without prejudice to, and are not a waiver of, 

Defendant’s right to rely on other facts or documents at trial. 
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16. REQUEST:  Identify all attorneys or other tax advisors you consulted or from 

whom you received tax advice regarding any Lens, System or Component, including the dates 

consulted, the dates any advice was received, and the form of the advice (i.e., oral, email, 

memoranda, opinion letters, other written correspondence, etc.). 

OBJECTION:  Defendant reiterates and restates each Objection from above, and adds 

that this Interrogatory requests information subject to privilege, including attorney work product. 
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Defendant requests the protective order matter be settled prior to allowing the Plaintiff any such 

access or information.  Defendant reserves the right to supplement this (and every other) 

Response. Without waiving any privilege, Defendant responds as follows: 

RESPONSE: None unless that would include Rick Jameson as my tax preparer.  

SUPPLEMENT:  Kenneth W. Birrell at Kirton McConkie via memorandum on October 

31, 2012.  Anderson Law Center, via memorandum on November 15, 2010.  Hansen, Barnett & 

Maxwell via memorandum dated August 15, 2005.   

 

VERIFICATION 

 

Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that I have read the 

foregoing Responses and supplemental responses, which are based on a diligent and reasonable 

effort by me to obtain information currently available.  I reserve the right to make changes in or 

additions to any of these answers if it appears at any time that errors or omissions have been 

made or if more accurate or complete information becomes available.  Subject to these 

limitations, these Responses are true to the best of my present knowledge, information, and 

belief.   

Executed this 17th day of June 2016. 

 /s/ R. Gregory Shepard 

 R. Gregory Shepard signed electronically 

with permission by Donald S. Reay 
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Plaintiff
Exhibit

_____________23
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